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INTRODUCTORY. 

This appeal is taken from a decision of the Federal 
Communications Commission (hereinafter referred to 
as the Commission), purporting to act through jits 
Broadcast Division, rendered February 9, 1937, effec¬ 
tive March 16, 1937. The decision denied appellant’s 
application for a construction permit to operate a radio 
broadcasting station in Saginaw, Michigan, on the 1200 
kilocycle channel with power of 100 watts at night 
and 250 watts until local sunset during specified hoprs 


i 

! 
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i 

i 
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of operation, which furnished staggered hours of day 
and night service during six days of the week and two 
uninterrupted full evening hours of operation on 
Thursday (6 P. M. to 1 A. M.) and Saturday evenings, 
on which latter day the station also would operate an 
uninterrupted schedule from 6 A. M. to 1 A. M. (19 
hours) and granted the application of interveners for a 
construction permit to establish a new radio broadcast 
station in Saginaw upon the frequency of 950 kilocycles 
with 500 watts power to operate in the daytime only. 
There is no broadcast station operated in the City of 
Saginaw. 

Subsequent to the effective date of the decision com¬ 
plained of appellant, pursuant to Section 405 of the 
Communications Act of 1934 and Paragraph 106.51 
of the Commission’s Rules and Regulations, duly and 
seasonably filed a petition with the Commission en 
banc for a rehearing of the matters involved herein, 
and on, to wit, June 2, 1937 (R. p. 416), the Commis¬ 
sion en banc denied without opinion appellant’s peti¬ 
tion for a rehearing. This appeal was filed June 18, 
1937 (R. p. 1). 

For convenient reference, the sequence of events is 
set forth below: 

Chronology. 

September 30, 1935—Application of Appellant Filed. 
(R. p. 8.) 

February 21, 1936—Application of Interveners Filed. 
(R. p. 25.) 

March 3,1936—Appellant’s Application Designated for 
Hearing. (R. p. 24.) 

March 27, 1936—Interveners’ Application Designated 
for Hearing. (R. p. 35.) 

May 14, 15 and 16, 1936—Depositions of Twenty-nine 
Residents of Saginaw and Vicinity Taken on Be- 
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half of Appellant Pursuant to Order of Comipis- 
sion Dated May 4, 1936. (R. pp. 194-350.) 

June 2 and 3,1936—Consolidated Hearing before Com¬ 
mission’s Examiner on Applications of Appel¬ 
lant and Interveners. (R. pp. 37-189.) j 

September 21, 1936—Report of Commission’s Exam¬ 
iner (No. 1-289) Recommending Granting of Ap¬ 
pellant’s Application and Denial of Interveners’ 
Application Released. (R. pp. 385-397.) 

October 6,1936—Exceptions to Examiner’s Report and 
Request for Oral Argument Filed by Interyen- 
ers. (R. p. 397.) I 

October 8, 1936—Request for Oral Argument Filed by 
Appellant. (R. p. 406.) 

December 17, 1936—Oral Argument upon the Consbli- 
dated Cases Held Before Broadcast Division! 
February 9, 1937—Commission Acting Through |Its 
Broadcast Division Entered Its Decision and 
Final Order Denying Appellant’s Application 
and Granting Interveners’ Application, said De- 
sion and Final Order Made Effective March 16, 
1937. Said Order Announced that the Commis¬ 
sion Would “ Issue and Publish at a Subsequent 
Date an Opinion Setting Forth a Statement of 
Facts Appearing of Record and the Grounds for 
the Decision Herein Reached. ’ ’ 

March 16, 1937—Commission Acting Through | Its 
Broadcast Division Decided Its Statement of 


Facts and Grounds for Decision and Released 
Same on March 17,1937. (R. pp. 408-416.) 

April 2, 1937—Appellant’s Petition to the Commission 
en banc for a Rehearing of the Application^ of 
Appellant and Interveners Filed. (R. pp. 416- 


442.) 


April 7, 1937—Petition in Opposition to Appellant’s 
Petition for Rehearing Filed by Interveners. (R. 


pp. 442-447.) 

June 2, 1937—Commission en banc Denied Appellant’s 


Petition for Rehearing of Applications Without 
Opinion. 


i 
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June 18, 1937—Notice of Appeal and Reasons for Ap¬ 
peal Filed by Appellant. (R. pp. 1-7.) 

July 7, 1937—Motion to Dismiss Appeal Filed by Ap¬ 
pellee. 

July 8,1937—Reply to Appellee’s Motion Filed by Ap¬ 
pellant. 

July 14, 1937—Motion to Dismiss Appeal Filed by In¬ 
terveners. 

July 22,1937—Both Motions to Dismiss Appeal Denied. 

I. 

The Commission’s Decision Should Be Reversed for 
the Reason that Its So-called “Statement of Facts 
and Grounds for Decision” Contains Numerous 
Material Findings Which Are Not Supported by 
Substantial Evidence and Are Clearly Arbitrary 
and Capricious. 

A. The finding as to the proposed hours of operation 
of appellant’s station is clearly erroneous and con¬ 
trary to the undisputed evidence. 

The Commission erred in finding that: 

“The hours which the applicant proposed to use. 
would preclude broadcasts from 10:00 A. M., to 
2:00 P. M., from 3:30 P. M. to 6:30 P. M. and from 
7:30 P. M. to 10:30 P. M.” (R. p. 411) 

i 

The facts are uncontested that the appellant’s proposed 

schedule of hours of operation are those set forth in 

appellant’s application and are as follows: 

Monday: 6 A. M. to 10 A. M.; 2 P. M. to 3:30 
P. M. 6 P. M. to 7 P. M.; 10:30 P. M. to 1 A. M. (9 
hours). Tuesday: 6 A. M. to 10 A. M.; 2 P. M. to 
3:30 P. M.; 6 P. M. to 7 P. M.; 10:30 P. M. to 1 
A. M. (9 hours). Wednesday: 6 A. M. to 10 A. M.; 
2 P. M. to 3:30 P. M.; 6 P. M. to 7 P. M.; 10:30 
P. M. to 1 A. M. (9 hours). Thursday: 6 A. M. to 
10 A. M.; 2 P. M. to 3:30 P. M.; 6 P. M. to 1 A. M. 





(12% hours). Friday: 6 A. M. to 10 A. M. 

P. M. to 3:30 P. M.; 6 P. M. to 7 P. M.; 10:30 P. M. 
to 1 A. M. (9 hours). Saturday: 6 A. M. tb 1 
A. M.; Sunday: 6 A. M. to 10 A. M.; 2 P. M. to 3 
P. M.; 6 P. M. to 7:30 P. M.; 10:30 P. M. to 1 A.! M. 
(9 hours) (R. p. 14). 


These hours of operation were stipulated on the record. 
(R. p. 180.) An examination of this schedule shbws 
that in addition to the hours which the Commission 
found that appellant proposed to operate, appellant 
proposed to operate both day and evening schedule^ on 
Thursday evenings from 6 P. M. until 1 A. M. and! on 
Saturdays an unbroken day and evening schedule fi^om 
6 A. M. continuously to 1 A. M. 

A major issue in these proceedings was the deter¬ 
mination of whether or not a purely daytime station 
ceasing its operation at sunset, as proposed by inter¬ 
veners, or a station operating with a staggered sched¬ 
ule of hours during the day and evenings, and furnish¬ 
ing two full evening programs would best serve the 
public interest, convenience and necessity of the com¬ 
munity of Saginaw. An abundance of testimony from 
leading residents of Saginaw was put in evidence di¬ 
rected to this issue, as will hereafter be pointed Out- 
In disregard of the uncontested evidence of the hpurs 
of operation proposed by the appellant and desired by 
the community of Saginaw, the Commission has ten¬ 
dered its decision on the erroneous basis of its choice 
between an uninterrupted daytime station and one that 
would operate on staggered hours daytime only, slave 
for the time between 10:30 P. M. and 1 A. M. during the 
evenings. Not one word is to be found in the Comijais- 
sion’s findings with reference to the two uninterrupted 
evenings of operation during which appellant proposes 
to and would operate. The Commission has found with 
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reference to the application of the intervener that sun¬ 
set varies in Saginaw between 4:30 and 7:30 P. M. (R. 
p. 413) and has estimated the average program time 
that would be afforded by the intervener as ten hours 
a dav or an average of seventy hours a week. 

When the true hours of operation of the appellant 
are considered, it shows regular broadcasts every eve¬ 
ning regardless of seasonal sunset time and further, 
two uninterrupted evening programs on Thursdays 
and Saturdays and a total number of actual, rather 
than estimated , weekly operating hours of seventy-six 
and one-half as against seventy hours of operation by 
the interveners. According to the Commission’s erro¬ 
neous conception or oversight of this stipulated evi¬ 
dence, however, the uninterrupted Thursday evening 
and the uninterrupted Saturday day and evening oper¬ 
ations have been ignored, and by reason thereof appel¬ 
lant seemingly would only afford only sixty-three hours 
of programs per week—a gross error. 

B. The finding that the engineering evidence covered 
a total period of only eight hours distributed over 
three nights was clearly erroneous and contrary 
to the undisputed evidence and renders nugatory 
the Commission’s finding that the measurements 
presented did not cover a sufficient period of time 
to serve as a satisfactory basis for the conclusions 
reached. 

The Commission erred in finding that: 

i 

“An engineering witness offered in behalf of the 
Saginaw Broadcasting Company presented records 
of measurements made for a total period of eight 
hours, distributed over three nights, 'which indi¬ 
cated that the received signal of other radio 
broadcast stations in the Saginaw area on 1200 
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kilocycles is not of sufficient strength to cause in¬ 
terference to the proposed station within the 2 ijail- 
livolt per meter (normally protected) contour. |By 
virtue of said measurements, this witness further 
testified that the proposed station would not cause 
objectionable interference within the 2 millivolt per 
meter (normally protected) contours of other sta¬ 
tions operating upon the frequency of 1200 kflo- 
cycles. While the measurements presented by tjhis 
witness with respect to the interference problems 
were not contradicted, we are of the opinion hnd 
so find that the said measurements did not cov^r a 
sufficient period of time to serve as a satisfactory 
basis for the conclusions reached.’’ (R. p. 412.) 


This finding is clearly erroneous and contrary to the 
uncontradicted and undisputed record evidence offered 
by the appellant. The said evidence shows a total of 
over seventeen hours (instead of eight hours ) of night¬ 
time field intensity recordings were made during Jjan- 
uary, February and May of 1936 on nine nights instead 
of three , as found by the Commission, in order to ascer¬ 
tain the facts with reference to interference. Recprd 
references to said evidence are set forth below for the 
convenience of the court: 


Date Hours 
1/27/36 10:08 to 11:06 pm 
1/29/36 8:35 to 9:31 44 
1/28/36 9:58 to 11:04 44 
2/14/36 9:00 to 11:03 4 4 
2/11/36 9:02 to 10:47 44 
1/27/36 11:54 to 12:15 am 
1/28/36 12:06 to 12:21 44 
5/19/36 8:21 to 10:48 pm 
5/22/36 8:01 to 10:48 4 4 
5/27/36 7:45 to 9:42 44 
9:59 to 10:46 44 
5/28/36 7:40 to 9:40 44 


Exhibit 

No. 6 R. pp. 366 to 370 
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The testimony of appellant’s expert engineering 
witness shows that in order to determine the question 
of interference on the 1200 kc. channel, it was neces¬ 
sary to take field intensity recordings on the adjacent 
channels (R. p. 412) of 1190 kc. and 1210 kc. as well as 
on the 1200 kc. channel (R. p. 84); and that these re¬ 
cordings were ample to make an accurate test (R. pp. 
84 and 99); and support his conclusions that this sta¬ 
tion would not give interference to any other existing 
station nor receive objectionable interference there¬ 
from. (R. p. 92.) In this connection it should be 
pointed out that the interveners offered no engineering 
testimonv whatever in their own behalf to sustain 
their burden bf proof of non-interference to or from 
other stations notwithstanding the fact, as we shall 
show hereafter, that interveners proposed station is 
further below the recommended mileage separations 
of the Commission’s Engineering Division for its oper¬ 
ation than was the appellant. What more obvious 
proof could there be of the arbitrary and capricious 
nature of the so-called findings than the picture pre¬ 
sented here wherein the Commission attempts to hold 
a certain number of hours of actual field recordings 
proving non-interference as insufficient when consider¬ 
ing appellant ’s application and then grants a license to 
interveners, who w^ere faced with even more serious 
theoretical interference than the appellant, without a 
single line of expert testimony or one iota of evidence 
of actual field recordings to prove non-interference. 
Surely, unless the Commission is to concede that its 
findings are arbitrary and capricious, it must hold that 
instead of the number of hours of field recordings ad¬ 
duced by appellant being insufficient that in the cir¬ 
cumstances appellant’s field recordings are just 17 


i 








9 


i 


hour more sufficient than would be necessary in View 
of the fact that no field recordings whatever have 
been required of the interveners to establish their bur¬ 
den of proof of non-interference. 

C. The finding that the Examiner recommended a 
denial of both the appellant’s and interveners’ 
application was erroneous and contrary to the un¬ 
disputed evidence. 

The Commission erred in finding that: 

i 

“The Examiner recommended a denial of both 
applications.” (R. p. 410.) 

The report of the Examiner who heard the testimony 
and reviewed the evidence in this case will be foupd at 
page 384 of this record. After setting forth his find¬ 
ings, the Examiner makes the following recommenda¬ 
tions : 

“1. That the application of Messrs. Harold F. 
Gross and Edmund C. Shields for a construction 
permit to construct a radio station at Saginaw, 
Michigan, for operation on 950 kilocycles with 500 
watts power, daytime hours only, be denied; \ 

14 2. That the application of the Saginaw Broad¬ 
casting Company, Saginaw, Michigan, for a con¬ 
struction permit to construct a broadcast station 
for operation on the 1200 kilocycle frequency with 
power of 100 watts and 250 watts until local sun¬ 
set, on specified hours, be granted (R. p. 397.) 

| 

From the above excerpt, it is clear that the firiding 
of the Commission was in ignorance of the contents of 
the Examiner’s report on the merits. Contrary to the 
undisputed record evidence, the Commission has fbund 
that its Examiner recommended a denial of appellant’s 
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application whereas the Examiner recommended the 
granting of appellant’s application and the denial of 
the application of the interveners. 

It is respectfully submitted that the foregoing mani¬ 
fest and gross disregard of the record in the face of 
undisputed evidence, if there were no other errors, 
would warrant a reversal of the Commission’s decision 
in these proceedings. The law is well settled that the 
report of a referee, master, or commissioner is en¬ 
titled to great weight, and we respectfully submit that 
the report of the Commission’s Examiner is entitled to 
the same weight in view of the identity of the functions 
exercised. (See 3 American Jurisprudence Sec. 955.) 
It is inconceivable that this decision would be per¬ 
mitted to stand in the face of a finding which repre¬ 
sents that the Commission reached its conclusions “ up¬ 
on consideration of * * * the Examiner’s Report * * *” 
(R. p. 416) when it did not even know what the rec¬ 
ommendations of its Examiner were. If the forego¬ 
ing is any criterion of the measure of consideration 
which was given to the other evidence in this case, we 
submit that it lays a proper foundation for the asser¬ 
tion that the competent evidence presented received 
practically no consideration whatsoever and thus we 
have a decision, not the result of judgment, but purely 
arbitrary and capricious. 

D. The finding that the needs of Saginaw are such as 
to require the uninterrupted broadcast service 
until local sunset proposed by the interveners is 
without a scintilla of evidence to support it and 
contrary to the uncontradicted evidence. 

The Commission erred in finding that: 

“It is considered that the needs of the area in 
and about Saginaw, Michigan are such as to re- 
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quire that uninterrupted broadcast service until 
local sunset which is proposed by Messrs. Gross 
and Shields.” (R. p. 415.) 

I 

In the case of A. W. Hayes, F. C. C. Docketj No. 
3308, the Federal Communications Commission h^ld: 

“The burden is upon an applicant seeking 
broadcast facilities to make an affirmative show¬ 
ing that a public need exists for the service v^hich 
he" seeks to render and if the applicant fails to 
maintain this burden, the Commission cannot find 
public interest would be served by granting' the 
application. ’ ’ 

I 

It is respectfully submitted that this is sound law. 
Not only did the interveners utterly fail to maintain 
their burden of showing that a public need existed for 
the service which they proposed to render, butj this 
finding is without a scintilla of evidence to support it 
and clearly directly contrary to the uncontradicted 
evidence. Twenty-nine witnesses from Saginaw vol¬ 
untarily appeared in behalf of appellant’s application. 
Twenty-four of these witnesses, totally unbiased and 
with no other motive than the business and civic wel¬ 
fare of their community (R. pp. 243, 244, 248) were 
inquired of directly on the major issue of which sched¬ 
ule of operation would best serve the needs and| con¬ 
venience of this community, and all of them, with 
knowledge of the proposals of appellant and ijnter- 
veners expressed a decided preference and desirC for 
the day and evening schedule proposed by the appel¬ 
lant to better serve the needs of their community as 
against the daytime only station proposed by th[e in¬ 
terveners. 

As we have shown above, the Commission whs in 
error as to the hours of operation proposed by the ap- 
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pellant, and in view of the fact that all of these highly 
qualified witnesses not only testified with reference 
to the hours appellant proposed to operate but gave 
substantial reasons why the appellant ’s day and eve¬ 
ning schedule was best suited to meet the needs of the 
communitv we are forced to the conclusion, in view of 
the finding above, that their testimony, the only evi¬ 
dence in the record, was utterly ignored by the Com¬ 
mission. In view of the importance of this testimony 
and the indifference that was manifested toward it by 
the Commission, we feel compelled to cite here for the 
convenience of the Court, record references to the tes¬ 
timony of each one of these citizens, on this point; 
outstanding leaders in the business and civic life of 
Saginaw who&e knowledge of the needs of the busi¬ 
ness and civic interests of their community is beyond 
cavil. They are as follows: 

Mr. John W. Symons, Jr., President, Symons 
Bros. Wholesale Grocers for 50 years in Saginaw, 
member of the City Council and Director of the 
Second National Bank and Trust Company (R. 
p. 199); 

J. Howard Schmelzer, Manager of Retail Fur¬ 
niture Store, past Commander of the American 
Legion (R. 207); 

Charles W. Haensel, Secretary, Board of Com¬ 
merce (R. pp. 219, 221); 

Herbert A. Otto, President of Saginaw Bar As¬ 
sociation (R. pp. 224, 226); 

Max Weinberg, local merchant (R. pp. 230, 231, 
236); 

William J. Brydges, teacher of voice culture, 
member of City Council and Community Concert 
Association (R. p. 239); 
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Dr. Francis J. McDonald, member of City 
Council, President of Saginaw Valley Dental So¬ 
ciety and former President of Kiwanis Club (R. 
p. 246); | 

Alexander Levinsohn, prominent automobile 
dealer, Director of Board of Commerce and of 
Y. M. C. A., and former President of Kiwanis 
Club (R. p. 252); j 

William F. Jahnke, Secretary and Manager 
Saginaw Fair and Saginaw Agricultural Society 
(R. p. 257); 

Clifford S. Borden, Executive Secretary of tbe 
Welfare League (R. p. 263); j 

Joseph M. Leonard, Secretary of Saginaw 
B. P. 0. E. (R. p. 268); j 

Dewey Hesse, local jeweler, former President 
of local Lions Club (R. p. 274); j 

William A. Rorke, Secretary, Retail Merchants 
Credit Bureau (R. p. 281); j 

Clara Bell Titus, President Saginaw Women’s 
Club, Officer of League of Women Voters, member 
of Pit and Balcony and Tuesday Musical Society 
(R. p. 288); 

Lee F. Bennett, Secretary-Treasurer Kiwapis 
Club and Treasurer Saginaw Life Underwriters 
Association (R. p. 295); 

Richard J. Brown, Recorder of Elf Khurafeh 
Temple (R. pp. 298, 301, 304); | 

George F. Duerr, Corp Commander of the Sal¬ 
vation Army (R. p. 306); 

Francis E. Gray, Secretary, Y. M. C. A. (Ri p. 
310); | 

J. Herbert Saum, Scout Executive in Charge of 
Boy Scouts of Saginaw County and three other 
counties (R. p. 313); 
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William A. Boos, Director of Municipal Band 
and also Director of Saginaw Symphony Orches¬ 
tra (R. pp. 319, 321); 

Chester F. Miller, Superintendent of Public 
Schools (R. p. 324); 

Dr. John T. Sample, former President of Sagi¬ 
naw County Medical Society (R. p. 330); 

Maurice Rushlow, President of the Saginaw 
Musicians Union and Director Dance Orchestra 
(R. pp. 337, 338); 

Rev. William C. S. Pellowe, President of the 
Saginaw Ministerial Association (R. p. 348). 

The uncontradicted testimony shows that the busi¬ 
ness men in the community preferred the evening 
hours for advertising purposes (R. pp. 230, 236, 252, 
257, 263); that while there was an abundance of high 
quality local talent available for broadcasting pur¬ 
poses in Saginaw and demanding an outlet most all of 
the local talent was empoyed during the day, and 
therefore, the local musical, dramatic and civic organi¬ 
zations could not use a station only affording daytime 
station facilities (R. pp. 227, 274, 288, 310). Their 
testimony further establishes the fact that the pro¬ 
grams of all of those local musical, educational, dra¬ 
matic and other organizations suitable for radio 
broadcasting are uniformly planned in advance and 
that they could, without difficulty or inconvenience, 
schedule such programs on the evenings, namely, 
Thursday and Saturday, when the facilities of the ap¬ 
pellant would be available to them, (R. pp. 239, 266, 
268, 270, 274, 289, 291, 295, 298, 299, 300, 301, 306, 310, 
313, 324, 327, 348) and further shows that a station 
which cannot provide evening hours would be of prac- 
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tically no value to the local civic, business, fraternal, 
musical and other activities of this community (R. pp. 
205, 230, 236, 321, 327). Not a single witness from the 
city of Saginaw appeared in behalf of interveners’ ap¬ 
plication with the exception of one Charles Q. Carlisle, 
a retired business man and undoubtedly a biased wit¬ 
ness, as he had been promised the right to subscribe 
to a ten per cent interest in interveners’ station (R. p. 
119), and whose bias is further established by the f|act 
that he is the head of a group which leases a Saginaw 
Theatre property to the Butterfield Theatre interests 
(R. p. 167), of which Mr. Shields, one of the partners 
in interveners’ application, is vice-president, (R. p. 
101) and of which Mr. Gross was a former employee. 
It is obvious that his interest in the application of the 
interveners was more as lessor to the Butterfield 
Theatre interests and prospective partner of inter¬ 
veners than as a resident of Saginaw, interested] in 
local affairs. Even this witness offered no testimony 
in support of interveners’ daytime schedule of opera¬ 
tion. In fact, the record may be searched in vain for 
one iota of qualified testimony, or of any testimony in 
fact, to support this finding. In view of the fore¬ 
going, it is clear that the above finding is grosslyf in 
error in that it is not only without a scintilla of Evi¬ 
dence to support it, but is in direct conflict with the 
uncontradicted evidence. 
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E. The Commission erred in finding that the appellant 
would not be able to comprehend a listening area 
wherein broadcast service appears needed com¬ 
parable in size to that which would be reached 
by the station proposed by the interveners. 

The Commission found: 

“With such an assignment, this applicant (ap¬ 
pellant herein) would be unable to comprehend a 
listening area, wherein broadcast service appears 
needed, comparable in size to that which would be 
reached by the station proposed in the applica¬ 
tion of Gross and Shields (interveners herein).” 
(R. p. 415.) 

This finding is arbitrary and capricious and without a 
scintilla of evidence to support it. The record is bereft 
of any testimony to show that the territory surround¬ 
ing Saginaw beyond appellant’s proven proposed cov¬ 
erage is in need of additional service. The crux of 
these proceedings is the need of this thriving com- 
munitv for a broadcast outlet for its various business, 
civic, educational and religious activities, and no proof 
has been offered as to the need for programs in the 
surrounding listening area. So far as the listening 
programs for the territory around Saginaw are con¬ 
cerned, the Commission’s decision itself and the evi¬ 
dence indisputably shows that the city and surround¬ 
ing territory receive satisfactory listening programs 
from a number of stations. (R. pp. 176, 177, 254, 275, 
290, 414, 415.) Witness after witness from Saginaw, 
including leading business men and those officially 
identified with civic organizations, testified that the 
needs of the local business, civic, and agricultural in¬ 
terests in Saginaw and vicinity would be adequately 






served by appellant’s coverage (R. pp. 195, 201, 220, 
230, 254, 262, 263, 264, 268, 270, 280, 288, 298, 305 j 326, 
340). Furthermore, astonishing as it may seem, in 
view of this finding, the record fails to establish what 
the coverage of interveners’ proposed station wyould 
be. Interveners introduced no engineering evidence 
and thus made no attempt to carry their burden of 
proof of coverage and what evidence they did attempt 
to present was held inadmissible for insufficiency of 
identification and lack of ability to connect it up with 
the Commission engineer’s testimony. (R. pp. 188, 
189.) The only evidence in the record with reference 
to interveners’ proposed coverage are the statements 
of the Commission’s engineer based upon theoretical 
information as to where the 2, 1, and *4 millivolt per 
meter contours would generally fall for a station oper¬ 
ating on the power proposed by interveners. Inter¬ 
veners attempt to show that the area between the 33 
and 50 mile zones would receive service from inter¬ 
veners ’ proposed station fell of its own weakness and 
the exhibit furnished for that purpose was admitted 
only for the purpose of showing the population of that 
area without exception or any contention being ffiade 
that interveners ’ station would furnish service to ^uch 
area. The uncontradicted testimony on this master 
of coverage is as follows: (The identity of the persons 
in the following extract are Mr. Cunningham, F. O. C. 
attorney, Mr. Davis, F. C. C. engineer, Mr. Scharfeld, 
attorney for interveners): 

44 Mr. Cunningham: Now, Mr. Examiner, while 
we are on this subject, I move at this time to strike 
from consideration those portions of Applicant’s 
Exhibits dealing with the 33 and the 50 mile zones. 
He has a number of towns here with populations, 
and I think the impression which was sought tcj be 
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given is that these people will receive some kind 
of service from the proposed station. 

That is not the case according to the testimony 
of Mr. Davis at this time. Some will receive ser¬ 
vice and some will not, so that it is more or less of 
a speculation as to just what portion of the popu¬ 
lation will receive anything from the proposed 
station, therefore, I do not think we should en¬ 
cumber the record by permitting at least that por¬ 
tion of the exhibits to remain in. 

Mr. Seharfield: If the Examiner please, Mr. 
Davis has testified as to where these contours 
would lie, and this exhibit only shows the popula¬ 
tion within those contours, and as to the rest of 
the service, w~e will rely on the testimony of Mr. 
Davis as to what that service will be. 

The Examiner: I do not recall anvthing in his 
testimony as to the groups of population that will 
be affected by the service. 

Mr. Cunningham: What is the purpose of those 
population figures ? 

Mr. Scharfeld: It is a question of considering 
what Mr. Davis’s testimony means. 

The Examiner: I think on the other hand Mr. 
Davis’s testimony is quite full and descriptive of 
the situation, and I do not think the existence of 
that exhibit in the record is going to make very 
much difference one way or the other. 

Mr. Seharfield: It will show the population in 
this area, and if there is no service there, it is to 
be discarded. If, on the other hand, the testimony 
shows there is to be service there, it will be re¬ 
garded. 

The Examiner: I think I have heard enough on 
that situation without admitting these exhibits, 
and I really do not think the testimony itself sus¬ 
tains their admission—the testimony by the engi¬ 
neer of the Commission. 

Mr. Seharfield: This exhibit shows one thing 
only, a compilation of population figures in towns 
and communities within certain areas. Mr. Davis 







has testified where certain contours would lie j of 
this station, and that makes this exhibit admis¬ 
sible. As to the weight to be given, that is another 
matter. 

The Examiner: Throughout this entire hearing 
we have been discussing these exhibits, which lido 
not think are extremely important. I will admit 
them for the purpose of showing the population 
that exists and for no other purpose, and let the 
record so show. 

Mr. Cunningham: In other words, counsel dbes 
not contend any people involved here will neces¬ 
sarily receive service. 

The Examiner: That is correct, and that isjno 
evidence of coverage. 

Mr. Cunningham: Then why encumber the Rec¬ 
ord with it? I move the whole thing be stricken 
out. 

The Examiner: I will admit it for the purpose 
of showing the population and for no other pur¬ 
pose, and that will end the controversy. It is j of 
no great importance. 

Mr. Bingham: What about the caption of the 
exhibit which indicates that it is to show the pro¬ 
posed coverage area? 

The Examiner: That heading will be stricken, 
and the exhibit will be admitted without the head¬ 
ing, as just showing the population. 

Mr. Cunningham: Mr. Examiner, to conclude 
my statement, I suggest that document can sef*ve 
no purpose in this hearing whatsoever, and I move 
that it be stricken. 

The Examiner: It is admitted as showing the 
population. I will be the judge of whether it has 
any weight or not. I do not think it has any 
weight. (R. pp. 187, 188.) | 

At most, the Commission’s engineer could only esti¬ 
mate expected interference free service for the inter¬ 
veners’ proposed station, which theoretical expeota- 






20 


tion he gave as a distance of 33 miles from its trans¬ 
mitter in Saginaw (R. p. 181) when there would be 
cross talk interference from WWJ in Detroit, which 
station would likewise be interfered with within fifteen 
miles of the Saginaw station if interveners are per¬ 
mitted to operate. (R. p. 178.) 

Against this theoretically expected coverage (which 
is the onlv evidence offered to sustain interveners ’ bur- 
den of proof of coverage), appellant shows by the un- 
disputable testimony of appellant’s engineer (R. p. 
97) based on actual measurements, interference free 
daytime coverage for a distance of 32 miles from Sagi¬ 
naw. (Appellant’s Ex. 12, R. p. 379). No comparison 
is made of the nighttime coverage as interveners could 
not furnish any evening service as their application 
was for a daytime station. 

F. The Commission erred in finding that the interve¬ 
ners were financially qualified to establish and 
operate a station as proposed by them. 

The Commission found: 

“Both applicants are possessed of the requisite 
technical, legal and financial qualifications.” (R. 
p. 415.) 

We submit that the Commission erred in making the 
above finding with reference to interveners’ financial 
qualifications, and further, in making the purported 
findings that: 

“Applicants Harold F. Gross and Edmund C. 
Shields, both citizens of the United States, have 
formed a partnership for the purpose of estab¬ 
lishing and operating a radio broadcast station at 
Saginaw, Michigan.” (R. p. 413.) 
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and: 

i 

“Each partner has agreed to furnish $15,000 
immediately and such additional amounts as ittay 
be necessary for the construction and maintenance 
of the proposed station.” (R. p. 413.) 

! 

We submit that the alleged partnership agreement 
is of no binding force as there is not one line in the 
agreement as to when any obligations shall be imposed 
on either of the partners to carry out its provisions. 
(R. p. 35.) The proposed partnership has never had 
one penny in assets, (R. p. 116) and to contend that 
under this agreement the individual assets of those 
who propose to enter into it are the assets of the pro¬ 
posed partnership would be puerile. The only assur¬ 
ance that the partnership will ever have any capital 
rests upon the verbal promises of each of the contem¬ 
plated partners that if a permit is granted, each would 
subscribe $15,000.00 to the partnership (R. p. 101), ^nd 
it is elementary that such verbal promises as are here 
involved are of no legal effect whatsoever. The most 
the Commission could have found on the record is that 
if the interveners at some future time elect to fulfill 
their verbal promises made to each other, conditioned 
upon the granting of their application that they npiay 
then possess the requisite financial qualifications. The 
evidence is uncontradicted that the whole financial 
structure of interveners depends upon something which 
they may elect to do in the future and with no greater 
binding force than verbal promises to do so. The above 
finding, therefore, is clearly unsupported by substan¬ 
tial evidence and clearly arbitrary and capricious! in¬ 
sofar as it finds that interveners are financially quali¬ 
fied to establish and operate a station. 


I 
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II. 

The Commission’s Decision Should Be Reversed for 
the Reason that Its So-called “Statement of Facts 
and Grounds for Decision” was Arbitrary and Ca¬ 
pricious in that it Failed to Make Findings on 
Questions of Fact, Material to a Proper Determin¬ 
ation of the Proceedings, Which Were Established 
by Clear and Indisputable Evidence. 

It is well established as a matter of law that tri¬ 
bunals charged with the duty of making findings must 
make a finding of fact on every material question nec¬ 
essary to the determination of the proceedings upon 
which evidence has been adduced. In the case of 
Steam Tug E. A. Packer v. Neiv Jersey Lighterage Co., 
140 U. S. 456, 35 L. Ed. 453, the Supreme Court held: 

‘‘The rule is general, that wherever the trial 
court finds the facts and the conclusions of law 
therefrom, it is bound to find every fact material 
to its conclusion, and a refusal to do so, if prop¬ 
erly excepted to, is a ground for reversal. ’ ’ 

The Court in that case quotes with approval the fol¬ 
lowing language from Graham v. Bayne, 59 U. S. (Law 
ed.) 265, 267, 18 How. 60, 63: 

“* * * if a special verdict be ambiguous or 

imperfect—if it find but the evidence of facts, and 
not the facts themselves, or finds but part of the 
facts in issue, and is silent as to others, it is a 
mistrial, and the court of error must order a ve¬ 
nire de novo. They can render no judgment on an 
imperfect verdict, or case stated!” 

Quoting further from the Packer case, supra: 

“Under a similar method of procedure in sev¬ 
eral of the States it is held that the findings must 
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contain all the facts and circumstances necessary 
to a proper determination of the question j in¬ 
volved; and in default thereof, the judgment! of 
the court below will be reversed, and the case sent 
back for a new trial. Wood v. La Rue, 9 Mich. 
159; Howerter v. Kelly, 23 Mich. 337; Adams v. 
Chamption, 31 Mich. 233; Briggs v. Brushaberj 43 
Mich. 330; Bates v. Wilbur, 10 Wis. 415; Addle- 
man v. Erwin, 6 Ind. 494. ’ ’ 

i 

A. The Commission erred and was arbitrary and ca¬ 
pricious in failing to find that Harold F. Gross 
did attempt to coerce and intimidate certain Wit¬ 
nesses appearing at the request of and on behalf 
of the appellant. 


The Commission erred and was arbitrary and capri¬ 
cious in ignoring the uncontradicted evidence of the 
attempts of Harold F. Gross, one of the interveners 
herein, to coerce and intimidate certain witnesses, ap¬ 
pearing at the request of the appellant, prior to the 
time of taking their depositions. 

Mr. Clifford S. Borden, Director of the Welfare 


League of Saginaw, which is similar to the Community 
Chest organizations in other cities stated under bath 


(R. p. 261) that on the evening before he testified Mr. 


Gross called on him and: 


4 4 He suggested that if I had any preferences that 
I be perfectly neutral here on this case today when 
I made deposition, or whatever you call it. That 
alarmed me a little bit. He left the implication 
that if I testified and that station did not get the 
permit, it might be difficult in getting favorable 
service and cooperation when we came to put on 
our campaign. With the Welfare League we have 
to have consideration from the radio station. 


i 

i 

i 




i 
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* * * He said that in so many words, that if I 
should make a statement in favor of one broad¬ 
casting station it might be difficult for me to get 
cooperation.” (R. pp. 263, 264.) 

Mr. John W. Symons, Jr., a member of the City 
Council, an elective office, where radio broadcasting 
during campaigns is an important factor, testified that 
on the day prior to the taking of depositions, Mr. Gross 
called on him and attempted to get his support for the 
interveners’ application and told him that he knew he 
was going to appear in these proceedings (R. p. 197) 
and “made the statement in the event that the other 
people not the local people obtained a permit for a sta¬ 
tion natural (ly) they would" not be very friendly to 
me.” (R. p. 197.) 

Dr. Francis J. McDonald, also a member of the City 
Council, testified that Mr. Gross called on him the day 
before his appearance and that Gross told him that 
“he did not think I would want to be in the position of 
testifying for any particular station” and that “he 
thought I should not allow myself to be put on the 
spot.” (R. p. 247.) 

Several other witnesses were called upon by the in¬ 
tervener Gross, but when he was asked on the stand 
for their names, he stated that he called on several 
others but he could not remember the names of any 
of them. (R. p. 157.) The foregoing testimony is un¬ 
challenged on the record and shows that Mr. Gross 
endeavored to improperly sway the judgment of these 
leading citizens of Saginaw by threatening them with 
a refusal to cooperate with them in their public work 
in the event they took a position in favor of appellant’s 
application. Mr. Gross is an experienced radio sta¬ 
tion manager. (R. p. 119.) He knew the importance 
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of the radio to the Welfare League and to persons hold¬ 
ing elective office. The disturbing effect of this con¬ 
versation on the Director of the Welfare League is in¬ 
dicated bv his statement that “with the Welfare Ledgue 
we have to have consideration from the radio station” 
and when Mr. Gross was asked if he recalled this [wit¬ 
ness ’ testimony, he said it was his recollection that 
Borden testified that his “visit worried him (meahing 
Borden) a little.” (R. p. 143.) Borden did not testify 
that Gross’ visit worried him; he did say that the 
threatened loss of radio facilities “alarmed” him, ;and 
it is fair to assert from the undisputed facts in thejrec- 
ord that it was intervener Gross’ purpose to threaten 
these witnesses with the possibility of loss of use bf a 
station unless they would take a neutral position \yhen 
tliev testified before the Commission. Gross knew, or 
should have known as the manager of the Landing 
radio station, that he could not lawfully discriminate 
between candidates to elective office, yet he did not 
hesitate to attempt to deceive them by making it ap¬ 
pear that he could do so, and thus attempted to sway 
their unbiased minds by indicating in the one instance 
that if the witness did not take a neutral position on 
the applications involved, he might be confronted [with 
an unfriendly management, and in the other, that to 
take a positive stand for the local applicant would 
mean that the witness was “putting himself on the 
spot.” 

We concede the right, for the purposes of argument, 
of the interveners to interview any of the witnesses 
who were to appear in behalf of appellant’s applica¬ 
tion, and to explain to them the merits of their appli¬ 
cation as opposed to the application of the interveners, 
but we denounce with all the power at our command 


i 
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the threatening of public officials and a civic worker 
with the possible non-availability of radio facilities for 
public purposes in order to sway their judgment not 
on the merits of their application but demanding neu¬ 
trality as a price to be paid for securing cooperative 
use of interveners’ proposed facilities. Nothing could 
better illustrate the ignorance of the interveners as to 
the character of the community in which they propose 
to operate, and their lack of qualifications to under¬ 
stand and serve the needs of this community, in which 
they are total strangers, than these attempts to intimi¬ 
date these leading business and professional men, all 
of whom are civic leaders. The action of the Commis¬ 
sion in ignoring the conduct here complained of we 
submit was arbitrary and capricious. Surely the Com¬ 
mission does not mean that it condones or approves 
such conduct when it fails to even comment thereon? 
Its oversight results in the arbitrary and capricious 
action of which appellant complains. 

B. The Commission erred in failing to find that the 
operation of a broadcasting station as proposed 
by appellant would not cause objectionable inter¬ 
ference to nor receive objectionable interference 
from any existing station. 

There are only two stations involved in the problem 
of interference, as they are within the average recom¬ 
mended mileage separation fixed by the Commission 
based upon their empirical engineering standards. 
One is CKNX (1200 kilocycles, 50 vratts) Wingham, 
Ontario, Canada, with an actual separation of 137 
miles, while that recommended by the Commission is 
185 miles at nighttime and 100 miles during daytime. 
The other is station WFAM (1200 kilocycles, 100 
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watts) South Bend, Indiana, with an actual separation 
of 171 miles, while the recommended separation is 185 
miles nighttime and 100 miles daytime. The Commis¬ 
sion erroneously found the actual separation to be! 167 
miles. (App. Ex. 6, R. pp. 86, 363, 412.) j 

Station WFAM operates only until 8:00 P. Mi on 
week days and until local sunset on Sundav and as! the 
mileage separation recommended for simultaneous 
daytime operation is only 100 miles during the day¬ 
time, appellant’s station would be far beyond the njiile- 
age separation recommended most of the time. 

After careful consideration of the engineering testi- 

monv, the Commission’s Examiner made the following 
* # | 
finding with reference to possible interference between 

WFAM and the appellant’s proposed station: 


4 ‘While the granting of the application of j the 
Saginaw Broadcasting Company might cause some 
slight objectionable interference to Station WF|AM 
* * * such interference, if any, w^ould be of an 
infinitesimal nature.” (Examiner’s Report^ I. 
289.) (R. p. 396.) [ 

In addition to the uncontradicted proof adduce^ by 
the engineering evidence based upon the actual field 
recordings offered in evidence by appellant which sjiow 
that there would be no interference between the!ap¬ 
pellant’s proposed station and Stations CKNX and 
WFAM (ibid), the fact that Station CKNX only oper¬ 
ates on a limited schedule operating on a daily sched¬ 
ule from 11:00 A. M. to 1:30 P. M. and from 6:00 P^ M. 
to 8:30 P. M. except on Fridays and Saturdays when 
it operates the same hours except that it goes off the 
air a half hour earlier and an hour earlier respectively, 
and on Sundays operated two hours only, from 11:00 
A. M. to 1:00 P. M., shows that there would be nq in- 
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terference, as appellant’s station is far beyond the 
limitations recommended during the daytime hours. 
It is pertinent to observe also that during the months 
of June, July and August local sunset would not occur 
in Wingham until 8:00 P. M. and the Commission’s 
own engineer testified that there would be no objec¬ 
tionable interference during daytime hours. (R. p. 
175.) Further convincing proof as to lack of inter¬ 
ference by the appellant’s proposed station and Sta¬ 
tion CKNX is afforded by the fact that for many years 
Station WMPC, located at Lapeer, Michigan, only 115 
miles from Wingham, Ontario, has been operating on 
the 1200 kc. channel with the same power as proposed 
by appellant’s station simultaneously with CKNX 
without causing any objectionable interference to or 
receiving interference from said station. (R. p. 186.) 
Saginaw is located 137 miles from Wingham, or 22 
miles farther away than Lapeer, and it is obvious that 
as no interference has been occasioned between the 
Lapeer station and CKNX, none would occur if appel¬ 
lant’s application were granted. Furthermore, under 
appellant’s proposed schedule of operation appellant 
would only operate simultaneously with Station CKNX 
at Wingham from 11:00 A. M. until 1:00 P. M. on Sun¬ 
days and 6:0Q to 7:30 P. M. on Saturdays and 6:00 to 
7:00 P. M. on week days, as the balance of the time 
that said station is in operation is held by Station 
WMPC at Lapeer, with wdiich station appellant, as the 
record shows would share time. 

The respect which the Commission gives to its aver¬ 
age recommended mileage separations is indicated by 
the fact that in granting the application of the inter¬ 
veners, it did so notwithstanding its finding and the 
fact that Station WWJ, Detroit, Michigan, operating 
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on the same frequency proposed by interveners is! lo¬ 
cated 78 miles from Saginaw, while the recommended 
separation is 122 miles (R. pp. 179, 414), so that inter¬ 
veners ’ proposed station would be operating 44 miles 
under the recommended mileage separation. And fur¬ 
ther, this abandonment of its recommended mileage 
separation was made notwithstanding the fact,j as 
pointed out heretofore, that the interveners produced 
no engineering testimony whatsoever, nor engineer’s 
field recordings to show that there would in fact be no 
real interference. The Commission therefore must 
have assumed in determining interveners’ interference 
problem, that its own recommended mileage separa¬ 
tion was erroneous by 44 miles or that for some reason 
which does not appear of record, it was not necessary 
to protect interveners’ proposed station and Station 
WWJ from conflicting interference. 

The Commission erred in making no ultimate finding 
on interference with reference to appellant’s applica- 

_ i 

tion (R. p. 412), and appellant respectfully submits 
that its decision is further erroneous and in disregard 
of the indisputable evidence in that the Commission 
failed to find that the operation of appellant’s station 
would not cause objectionable interference to noi* re¬ 
ceive objectionable interference from any existing sta¬ 
tion. 
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C. The Commission erred and was arbitrary and ca¬ 
pricious in failing to find that the operation of a 
station as proposed by interveners would cause 
objectionable interference to an existing station 
and receive objectionable interference therefrom. 

The Commission found: 

44 It appears that interference during the day¬ 
time operation of the station proposed by Messrs. 
Gross and Shields would occur to the service of 
Station WWJ in and about Saginaw. The service 
of the station proposed by these applicants would 
receive slight interference from the operation of 
Station WWJ. The interference which would be 
expected from Station WWJ to the proposed sta¬ 
tion would be found slightly within the 0.5 milli¬ 
volt per meter (normally protected) contour of 
the proposed station.’’ (R. p. 414.) 

Xo engineering testimony was presented by the in¬ 
terveners and this finding is supposedly based upon 
the opinion of the Commission’s engineer after the 
consideration of which the Commission’s Examiner 
found as follows: 

4 4 The difficulty with the granting of the applica¬ 
tion of Messrs. Gross and Shields would be the 
objectionable interference which it would cause to 
Station WWJ at Detroit, as the actual separation 
in this case would be about 44 miles less than that 
recommended for the assignment requested, which, 
according to the opinion of the Commission Engi¬ 
neer, would cause objectionable interference to 
within the .5 millivolt per meter contour of WWJ 
in the vicinity of Saginaw, and therefore it is 
thought that the granting of this application would 
be highly impractical.” (R. p. 396.) 

The Examiner’s finding is supported by the uncontra¬ 
dicted testimony of the Commission’s Engineer which 
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shows that the operation of tfie interveners ’ proposed 
station would cause objectionable interference to Sta¬ 
tion WWJ as well as receive objectionable interference 
from that Station. The uncontradicted testimony of 
the Commission’s Engineer is as follows: 

‘‘ There is one station located at less than the 
average recommended mileage separation, dnd 
that is WWJ at Detroit, Michigan, operating on 
920 kilocycles with 1 kw night and 5 kw until lbcal 
sunset. The actual separation is about 78 miles 
to the transmitter of WWJ, and that recommended 
for the assignment requested is 122 miles.” 

“In that case I would expect objectionable in¬ 
terference within the 0.5 millivolt per meter (ion- 
tour of WWJ in the vicinity of Saginaw. The 0.5 
millivolt per meter contour which is the limit to 
which regional stations are normally protected in 
the daytime, I believe to fall approximately in the 
vicinity of Saginaw, and, therefore, in that area, 
south of Saginaw for about 15 miles, and within 
the 0.5 millivolt per meter contour of WWJ, I 
would expect objectionable interference to the ser¬ 
vice of that station * * * (R. p. 178.) 

i 

While interveners submitted no proof on the pro¬ 
posed coverage of their station (R. p. 188), the Com¬ 
mission’s Engineer gave his opinion as to the strength 
of signal which interveners’ station would lay down 
within the 20, 30 and 50 mile zones of Saginaw, and 
in that connection we quote again from the record the 
uncontradicted testimony as to the interference wlkich 
interveners’ station would receive from Station W|WJ 
within the 33 and 50 mile zones: 

“Q. With regard to these lines, the 20, th^ 30 
and the 50 mile lines concerning which you pave 
testified, would you say that persons residing vfith- 
in those areas using the average receivers w^uld 

l 

i 

| 

i 


i 
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day and night receive a satisfactory service from 
the proposed station involved in the application 
concerning which you are testifying, namely, that 
of Gross and Shields! 

A. No, I testified that there was a portion of 
that area wherein receivers with average selec¬ 
tivity characteristics would receive objectionable 
interference to the service of the proposed station 
caused by the operation of WWJ. 

“Q. Then I take it that the signal of this pro¬ 
posed station, namely, that of Messrs. Gross and 
Shields, would be of no worth-while value within 
the 33 and 50 mile radii. 

A. It would be of some value to those folks hav¬ 
ing receivers with greater than the average selec¬ 
tivity in that portion where I have indicated the 
interference would occur, and that is only in the 
southern and south and slightlv easterlv direc- 

w •> » 

tions, in that portion of the service area of the pro¬ 
posed Saginaw section.” (R. pp. 186-187.) 

The uncontradicted evidence further shows that Sta¬ 
tion WWJ is a station that Radio listeners of Saginaw 
now consider as one of the good stations and they rely 
to a considerable extent on being able to receive it. 
(R. pp. 80, 99, 248, 254, 275, 290, 302.) 

D. The Commission erred in failing to find that the 
interveners were strangers to the community of 
Saginaw, and had no acquaintanceship with the 
business, social or civic activities of Saginaw, such 
as would make them conversant with its needs or 
qualify them to operate a local broadcasting sta¬ 
tion in the public interest, convenience and neces¬ 
sity. 

According to the undisputable record evidence, in¬ 
terveners are both residents of Lansing, Michigan (R. 
pp. 100,118), located approximately seventy miles from 


i 
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Saginaw, and are total strangers to the community and 
its civic and business life. (R. p. 158.) Gross, who is 
to manage the interveners’ station by dividing his time 
as manager of the Lansing Station, could not even re¬ 
member the names of the Mayor or Superintendent of 
Schools of Saginaw, although within two weeks of the 
inquiry, he had talked to each at length before tjiey 
made depositions in appellant’s behalf trying to in¬ 
terest them in interveners’ application. (R. p. 157.) 
The record fails to show that interveners have hny 
standing whatsoever in the community in which they 
propose to operate or that they have any acquaintance¬ 
ship with the needs of the community. 

It has been the invariable past practice of the Com¬ 
mission to make a finding upon the residence of Con¬ 
flicting applicants for a local broadcasting station, hnd 
to prefer the local applicants over outsiders, but we 
do not find any finding whatsoever of the residence of 
the officers and principal stockholders of appellant 
herein, nor of interveners, notwithstanding the eviden¬ 
tiary facts of residence were clearly established in the 
record. Again maybe an oversight, the effect of which 
is to make the decision of the Commission arbitrary, 
capricious and in disregard of the evidence. 
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E. The Commission erred in failing to find that all 
of the officers and principal stockholders of the 
appellant were residents of Saginaw, Michigan, 
where they bore high reputations and that they 
had an intimate knowledge of the business, social 
and civic life of said community and knew the 
leaders thereof which qualified them to better 
serve the public interest and convenience in the 
operation of a local broadcasting station than the 
interveners, strangers to the community and its 
activities. 

The Commission failed to find the facts clearly in¬ 
disputable from the evidence that all of the officers and 
principal stockholders of the appellant are long estab¬ 
lished residents of Saginaw, Michigan. (R. pp. 41, 342, 
and 349.) For many years they have taken an active 
part in the civic and fraternal life of the community; 

thev know and are favorably known to the other lead- 
» * 

ers of the civic and business life of the community. (R. 
pp. 224, 246, 266, 269 and 276.) All are familiar with 
the needs of the community and conversant with talent 
available and are business men of high standing with 
excellent reputations. (R. pp. 213, 218, 235.) In this 
connection, the Commission’s Examiner found: 

“The President of the applicant corporation, 
who was born in Saginaw County, Michigan, is a 
graduate of the University of Michigan and has 
resided in Saginaw for the past twenty years. He 
is a member of numerous civic and fraternal or¬ 
ganizations and is apparently prominent in the 
business and civic life of the community. Since 
1925 he has been engaged in the retail mercantile 
business at Saginaw and it appears he has an ex¬ 
cellent reputation. The other officers of the cor¬ 
poration are also residents of Saginaw active in 
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the business and civic life of the community, bnd 
have good reputations, financially and otherwise. ’ ’ 
(R. pp. 386, 387.) 

F. The Commission erred in failing to find that the 
appellant, the local applicant, would receive 
greater support in the operation of a local broad¬ 
casting station than the interveners who are 
strangers to the community and that appellant 

therefore could better serve the public interest, 

! 

convenience and necessity. 

The Commission in its decision failed to consider the 
material facts established by clearly undisputable evi¬ 
dence that a strong feeling of local pride exists in Sag¬ 
inaw (R. pp. 225, 291, 292) and that appellant, becahse 
of the peculiar fitness of the appellant’s officers by 
reason of their knowledge of and their participation in 
local affairs and activities, would receive greater sup¬ 
port from and be more preferable to the people of 
Saginaw as station operators than interveners. 

On this point, Mr. John W. Symons, Jr., President 
of a Saginaw wholesale grocery firm, in business for 
fifty years in Saginaw, member of the City Council and 
Director of the Second National Bank, testified that a 
locally owned station would receive greater support. 
(R. p. 196.) 

Mr. J. Howard Schmelzer, manager of a retail fur¬ 
niture store, and Past Commander of the American 
Legion of Saginaw, testified that patrons and adver¬ 
tisers would give greater support to a locally owped 
station. (R. p. 209.) I 

Charles W. Haensel, Secretary of the Board of Com¬ 
merce, likewise testified that a locally owned station 
would be more sympathetically supported by local ad¬ 
vertisers and business people. (R. p. 218.) 
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Herbert A. Otto, Esquire, President of the Bar As¬ 
sociation, testified that he knew the local feelings and 
pride of the people in Saginaw and was decidedly of 
the opinion that they would be more interested and 
give greater support to a local project. (R. p. 225.) 

Mr. Max Weinberg, Secretary and Treasurer of a 
ladies’ retail clothing concern and a member of the 
Exchange Club, testified that a locally owned station 
would get the preference and that as far as any adver¬ 
tising he proposed to do was concerned, he would not 
do any broadcasting during daytime hours. (R. p. 235.) 

Mr. William J. Brydges whose position as a leading 
citizen in the communitv has been referred to hereto- 
fore, testified that he would not go out of his way to 
cooperate with a station owned by outsiders like he 
would for one owned bv a local man because he would 
know of the ability and integrity of the local sponsors 
where he would not either from friendship or other 
interests have any incentive to cooperate with a station 
owned by outsiders. (R. pp. 242, 243.) 

Dr. Francis J. McDonald, member of the City Coun¬ 
cil and former President of the Kiwanis Club and now 
President of the Saginaw Valley Dental Society, testi¬ 
fied that a locally owned station would be preferred 
and that he would not cooperate to the same extent 
with a station operated by outsiders as he would with 
one locally owned. (R. p. 248.) 

Mr. Clifford S. Borden, Executive Secretary of the 

_ l 

Welfare League, testified that a locally owned station 
would be more satisfactory. (R. p. 264.) 

Mr. Dewev H. Hesse, Saginaw jeweler and Grand 
Marshal of the Michigan Masonic Grand Lodge, and 
former President of the Lions Club, was emphatic in 
his testimony that a local station and especially one 
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operated by your petitioner would receive greater lobal 
support. (R. p. 274.) 

Mr. William A. Rorke, Secretary of the Retail Mer¬ 
chants Credit Bureau and formerly Monarch of the 
Grotto, testified that a locally owned station would de¬ 
ceive greater support from the retail trade. (R. p. 
282 .) ^ ^ # | 

Mrs. Clara Bell Titus, President of the Saginaw 
Women’s Club and an officer of the League of Women 
Voters, and a member of the Pit and Balcony Club 
Tuesday Musical Society, testified that she was very 
certain that the appellant company as local people 
would get the best cooperation from the community. 
(R. pp. 289, 291.) Asked whether or not she would po- 
operate with others, she testified “she probably wojild 
assist in a way, but would not have the heart to do any¬ 
where near as much for outsiders” (R. p. 292) as She 
would for a station owned by local people. 

Mr. George F. Duerr, Corp Commander of the Sal¬ 
vation Army, testified that a locally owned station 
would be preferable to one owned by outsiders. ’(R. 
p. 307.) 

Mr. J. Herbert Saum, head of the Boy Scout organi¬ 
zations for Saginaw and three other counties, testified 
that he would be reluctant to cooperate with a station 
owned by outside people. (R. p. 315.) Also see the 
depositions of Mr. Lee F. Bennett (R. p. 294) and Dr. 
John T. Sample (R. p. 331) who likewise testified tljiat 
a locally owned station would receive greater support 
and cooperation. 

A few witnesses, five in number, testified that they 
would cooperate with any station or that they had no 
preference as between one locally owned and one owned 
by outsiders. Some of these witnesses were called on 
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by Mr. Gross or someone acting for interveners (R. pp. 
109, 247, 285) as the record so shows, but whether or 
not he called on all of them and how many he called on, 
we do not know as Mr. Gross, when asked to name those 
upon whom he called, had a lapse of memory and an¬ 
swered that he could not remember. (R. p. 157.) In 
view of the record evidence of his conversations with 
Messrs. Symons, McDonald and Borden, the type of 
persuasion to which these witnesses were subjected is 
open to question. 

G. The Commission erred in failing to find that the 
interveners had failed to establish the material 
fact that a station operated as proposed by them 
would receive sufficient commercial support to 
warrant its establishment and operation in the 
public interest, convenience and necessity. 

The Commission made no ultimate finding with ref¬ 
erence to what we submit is an essential element of 
proof of necessity, namely, that the facilities which 
interveners proposed to provide would receive com¬ 
mercial support in the community. The only state¬ 
ment found in the Commission’s so-called Statement 
of Facts and Grounds for Decision with reference to 
interveners’ commercial support is as follows: 

“It is anticipated that the monthly income ex¬ 
pected to be derived from the station’s operation 
would approximate $5,500.00.” (R. p. 413.) 

Even the above statement is not a finding of fact by 
the Commission as to what it would anticipate from 
the evidence, but is a mere recitation of the testimony 
of intervener Gross. (R. p. 162.) In the event that it 
could by any possibility be held to be a finding of fact, 
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the record will show that it is arbitrary and capricious 
in that it is not supported by one scintilla of competent 
evidence. As a self-serving declaration by the ipter- 
vener Gross, we will show that it is likewise without any 
tangible foundation. The interveners have not sub¬ 
mitted one tentative contract either oral or written from 
a local advertiser in the City of Saginaw, nor doe^ the 
evidence show that they have even the slightest assur¬ 
ance of advertising from a single local business m$,n in 
Saginaw, nor that they are familiar with the needs of 
the community for a local radio broadcasting station 
for advertising purposes. Except for the self-serving 
declarations of intervener Gross (R. p. 151) that hq has 
“discussed’’ advertising over the proposed station 
with the Butterfield Theatre interests, the Detroit Free 
Press, the Goodyear Rubber Company, and the adver¬ 
tising agencies of the General Motors Corporation, 
(none of whom are in any sense local Saginaw organ¬ 
izations), no etfort whatsoever has been made to ppve 
any commercial support for their proposed station. 
The record shows (R. p. 162) that these applicants do 
not have a single tentative contract, and the strongest 
case they make is the statement of the witness, G^oss, 
that he has “ discussed the matter with eight or; ten 
probably (R. p. 162.) (Italics ours.) If self- 
serving statements of “discussions” of radio adver¬ 
tising are to be held sufficient to carry interveners’ bur¬ 
den of proof of commercial support, then we submit 
that the requirement of establishing the need for the 
facilities applied for in the public interest, conveni¬ 
ence, and necessity, has become a meaningless phjrase 
in the law. The record fails to show that these dis¬ 
cussions have borne fruit in a single instance. Tb US, 
the self-serving estimate of Mr. Gross that the station 
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would receive a monthly income of $5,500.00, according 
to the record, is utterly without foundation and accord- 
ins: to Mr. Gross’s own testimony is nothing more than 
an estimate which he has made after examining an 
Atlas in which there were compiled alleged 1930 census 
figures of retail outlets in Saginaw. (R. pp. 127, 157.) 
The record not only fails to show that a station oper¬ 
ated as proposed by the interveners "would be commer¬ 
cially supported by the local business enterprises in 
Saginaw, but further, there is not a scintilla of evi¬ 
dence that in the event such station is not self-support¬ 
ing the applicants will even attempt to continue to 
operate or contribute additional funds for such a pur¬ 
pose. 

H. The Commission erred in failing to find that a 
station operated as proposed by appellant would 
receive sufficient commercial support to assure 
its successful operation. 

The uncontradicted evidence shows that appellant 
secured from local business organizations written ad¬ 
vertising contracts contingent on the granting of the 
application in the amount of $22,000.00 within a period 
of ten days after the depositions of public interest and 
necessity were taken. (R. pp. 353, 387.) It is clearly 
established by undisputable evidence that appellant’s 
station would not only have adequate local commercial 
support to make its operation profitable but further, 
the uncontradicted evidence shows that appellant 
would be willing (R. pp. 42, 345, 350, 387) and was able 
(R. pp. 213, 345) to continue to operate the station 
even though it resulted in a financial loss. In this con¬ 
nection, we quote the following finding from the Exam- 
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iner’s report based upon the uncontradicted record 
evidence: 

i 

4 ‘Thirty-six advertising contracts were secured 
by the applicant within a period of ten days after 
the depositions herein were taken, covering a total 
income of $22,000 (Applicant’s Exhibit #2). the 
officers of the applicant corporation have testified 
that they would be willing to continue to operate 
the station even though it resulted in a financial 
loss. A proposed rate card was prepared prior to 
the securing of said contracts and is in evidence as 
Applicant’s Exhibit #1.” (R. p. 387.) 

I. The Commission erred in failing to find that 
adequate local talent would not be available and 
used by the interveners in connection with j its 
program service sufficient to warrant the granting 
of its application in the public interest, conve¬ 
nience and necessity. 

We submit that nothing could better illustrate the 
arbitrary and capricious nature of the findings in this 
proceeding than a comparison of the findings made 
with reference to appellant’s program service and the 
program service of the interveners. As to appellant, 
the Commission found: 

“The program service which the Saginaw 
Broadcasting Company proposed to render con¬ 
sists of religious, civic, education and philanthro¬ 
pic subjects. Definite arrangements have been 
made for a regular news service. It appears t\hat 
adequate local talent would be made availably to 
and used by this applicant in connection with| its 
program service. Approximately twenty clybs 
and civic organizations located in and about Sagi¬ 
naw have indicated a willingness to participate 
by broadcasting subjects of local interest.” 
(Italics ours) (R. p. 411.) 


I 


i 
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As to interveners, the Commission found: 

“The program service proposed to be rendered 
these applicants consists largely of talent which 
would be secured from local musical organiza¬ 
tions, such as the Civic Symphony Orchestra, the 
Saginaw Eddy Band, the Chevrolet Octet and a 
number of high school bands and orchestras. The 
programs will also include talks by members of 
the Women’s Clubs and Parent-Teacher organiza¬ 
tions. Home economics and child health lectures 
will be regularly supplied. It is proposed that 
these applicants will extend the use of their facili¬ 
ties to all civic and charitable organizations and 
will broadcast all subjects of general community 
interest upon a gratis basis.” (Italics ours) (R. 
p. 413.) 

With reference to the interveners, the Commission 
makes no finding other than a statement of what the 
interveners propose to do in the way of programs. It 
will be noted from the above that the appellant has 
shown that adequate local talent would be available to 
and used by appellant and the record shows that ap¬ 
proximately twenty clubs and civic organizations lo¬ 
cated in and about Saginaw would be available to the 
appellant to furnish programs of local civic interest 
(R. pp. 55-58). The statement with reference to the 
intervener, however, goes no further than to state the 
program service which the appellant proposes. There 
is no evidence that any of these local organizations 
have been contacted by the interveners nor that the 
local talent for the programs which they propose 
would be available to them. As a matter of fact, there 
is not a scintilla of evidence to warrant a finding that 
such programs would be available to interveners; in 
fact, the evidence shows the contrary (R. pp. 226, 240, 
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242, 268, 286, 287, 289, 315, 317, 318), and we respect¬ 
fully submit that it is arbitrary and capricious for the 
Commission to grant a license on self-serving declara¬ 
tions of interveners of the talent they propose to use 
without a scintilla of proof in the record of the avail¬ 
ability of that talent to said applicants. No official or 
person in authority from any of these organizations 
took the stand or in any way indicated that inter¬ 
veners would receive programs from such organiza¬ 
tions. There is nothing to support this finding except 
the self-serving statement of the witness, Gross, ivho 
onlv testified that such organizations w~ere available in 
Saginaw, without attempting to prove that any of 
them would be available to interveners or could or 
would use their station. The undisputed facts are that 
the Saginaw Civic Orchestra, Chevrolet Octet and the 
Saginaw Eddy Band are organizations which ^ive 
their programs during the evening hours because ipost 
all of the members of these organizations are jem- 
ployed otherwise during the day (R. pp. 317 to 321), 
and this Commission has found that local sunset inj the 
vicinity of Saginaw varies from 4:30 to 7:15 P. Mi, at 
which time the station proposed by said applicants 
would be off the air, and, therefore, not available to 
any of these organizations (R. pp. 274, 286). Ijt is 
true that these organizations are available in Sagi¬ 
naw, to a station furnishing evening facilities, but 
there is not only not a line of testimony to show that 
they would be available to the interveners and the Rec¬ 
ord is devoid of any proof that they have any ac¬ 
quaintanceship or knowledge of these organizations 
such as would qualify them to receive their coopera¬ 
tion. If further proof were needed of their utter lack 
of qualifications to serve the needs of this community, 
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their attempt to show that they propose to use these 
organizations as the operators of a daytime station 
when the record shows said organizations give their 
programs only in the evening, would supply it. 

In addition to an absence of evidence as to affording 
an outlet for local civic, charitable and educational or¬ 
ganizations, the record shows that what the inter¬ 
veners propose to do is to run a broadcast circuit from 
Lansing and broadcast Lansing programs through the 
Saginaw station (R. p. 123). The record clearly shows 
that the great need in this communitv is for a broad- 
casting outlet for local civic and business organiza¬ 
tions and that there is no dearth of adequate programs 
coming into Saginaw from other stations. The record 
also shows that applicants, Gross and Shields, propose 
to use professional talent from the Butterfield Theatre 
vaudeville circuit, although the record fails to show 
that there is need for any such programs in Saginaw, 
nor that such talent is available to them for such a pur¬ 
pose. (R. p. 150) 


III. 

The Commission’s Decision in Preferring Outside Ap¬ 
plicants Over Local Applicants Under the Circum¬ 
stances of These Proceedings Constitutes a Mis¬ 
application of the Legislative Standard of Public 
Interest, Convenience and Necessity and is There¬ 
fore Erroneous as a Matter of Law. 

Public interest, convenience and necessity requires, 
other things being substantially equal, that local ap¬ 
plicants be entitled to preference over outside appli¬ 
cants in the granting of applications for the construc¬ 
tion and operation of local broadcasting stations. This 
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principle has been recognized and established by the 
Commission itself in a long line of decisions. 

In denying the application of L. M. Kennett of An¬ 
derson, Indiana, for a construction permit to operate 
a station at Indianapolis, Indiana (Docket No. 2613, 
decided January 28, 1936), 2 F. C. C. 273 the Comihis- 
sion held that residence approximately forty mUes 
from Indianapolis was too far away to qualify the |ap- 
plicant as one familiar with the needs of the com¬ 
munity. We quote from the decision: 


4 ‘The applicant resides in Anderson, Indiana, 
approximately 40 miles distant from Indianapolis, 
and formerly lived in South Bend. He has neyer 
resided in Indianapolis but has visited ther6 a 
number of times. He is not in a position to be Con¬ 
versant with the needs of the community, the tal¬ 
ent available there, nor the possibilities of a hew 
station there. He is a stranger to the community.” 


Applicant Robert Louis Sanders (Docket No. 2^03, 
adopted March 3, 1936), 2 F. C. C. 365, a resident of 
Englewood, California, was denied a construction per¬ 
mit to operate a station at Palm Beach, Florida, the 
Commission holding: | 

“While it appears that the applicant is fiuan- 
cially able to establish and operate said station, it 
is apparent from the record that he is not faihil- 
iar with the conditions existing at Palm Beach; 
has no acquaintance with the social and economic 
conditions prevailing there, and has no estab¬ 
lished connection whereby he could readily take 
up the civic, social and entertainment features of 
the proposed station. He has no business or j so¬ 
cial connections or acquaintances in said plice, 
and there are other applications involved in this 
hearing from persons who are in a better position 
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to render the proposed service. It is elementary 
that in awarding broadcast facilities, where there 
are conflicting applications, public interest, con¬ 
venience, and necessity will best be served by 
awarding the facilities to those who can or will 
likely render the best service to the area involved, 
since public service is the standard fixed by the 
statute.” 

In denying the application in the Tevn-Bel Broad¬ 
casting Company case (Docket No. 2746, decided 
August 12, 1936), the Commission uses the following 
language on this point: 

“It is also affirmatively shown that neither the 
applicant nor any of those with whom he is to be 
associated in the operation of this station are local 
people of the City of Temple, and no showing is 
made that business houses, manufacturing con¬ 
cerns and/or private individuals of the City of 
Temple will patronize the station if the applica¬ 
tion is granted.” 

In the proceedings in connection with the establish¬ 
ment of a radio station at Salt Lake City, Utah, 
(Docket No. 2715, et al.) the following pertinent lan¬ 
guage is quoted from the Commission’s decision in 
granting the station to the Utah Broadcasting Com¬ 
pany, the local applicants: 

“As we have already pointed out, it is apparent 
from this record that a need exists for but one 
station in the Salt Lake City area; a choice must, 
therefore, be made between the applicants Callis- 
ter and Powers, et al. The record discloses that 
both are legally, financially, technically and other¬ 
wise capable of constructing and maintaining a 
station of the kind and class applied for in the 
public interest, convenience and necessity. In the 
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case of the applicant Callister, however, it ;ap- 
pears that he had not had any special experience 
or background in radio, but that his brother, Mr. 
Reed E. Callister, who is to be assistant manager, 
has had some experience in the construction and 
maintenance of a radio broadcast station and tpat 
he is presently interested financially in several 
California stations. Furthermore, the record dis¬ 
closes that the principal interests of Mr. Reed| E. 
Callister appear to be in California and he is not 
a resident of Salt Lake City. On the other hand 
it appears that the applicant Powers, et al, are! all 
residents and citizens of Salt Lake City, whose in¬ 
terests are centered in that place and who appjear 
to be very familiar with the needs of the peqple 
of that area.” 


In the case of J, Laurence Martin, a resident! of 
Amarillo, Texas, who applied for a construction per¬ 
mit to operate a station at Pucumcari, New Mexico 


(Docket No. 3316, decided November 10, 1936) jthe 
Commission again denied an application of a non-resi¬ 
dent proposing to render local service such as is pro¬ 
posed herein. The Commission held: 


“While applicant is legally qualified to holdjthe 
authorization requested, yet he is not a resident of 
the area to which he proposes to render a ‘local 
service’ and there is no basis in the record before 
us for a conclusion that applicant is familiar ^ith 
the needs of the proposed service area or that he 
would have the necessary support and coopera¬ 
tion of local business men and townspeople.” 


On December 8, 1936, the Commission denied the ap¬ 
plication of Arthur Weslund and Jules Cohn of Oak¬ 
land, California, for a construction permit to operate 
' _ 

a station at Santa Rosa, California, located about} 75 
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miles from Oakland. In that case, the Commission 
found that, although the applicants had made a proper 
showing of legal, financial and technical qualifications, 
that: 


“While the depositions of several persons in 
Santa Rosa have been taken, it does not appear in 
this record that applicants are sufficiently familiar 
with the needs and desires of the community pro¬ 
posed to be served to be able to render the type of 
local service which they are normally expected to 
give. 

“Further, the records of the Commission show 
that on November 17, 1936, the Commission 
granted the application of the Press Democrat 
Publishing Company for a new station at Santa 

Rosa, Docket No. 3819 (See 3 F. C. C.-). The 

decision of the Commission in that case shows 
that the applicant is a local organization and is 
conversant with the needs of the community pro¬ 
posed to be served.” 

IV. 

The Decision is Without Warrant in Law in that it 
Was Not Preceded by or Based Upon Any Find¬ 
ings of Fact by the Commission. 

The Commission’s decision appealed from was 
made on February 9, 1937, effective March 16, 1937. 
It consists of a final order entered as of February 9, 
1937, denying the application of the appellant and 
granting the application of interveners. Said deci¬ 
sion was not preceded by nor based upon any findings 
of public interest, convenience or necessity as re¬ 
quired by the Federal Communications Act, and the 
record is bereft of any evidence to show that said de¬ 
cision and order was based upon or made according 
to any such findings. (See Decision, R. pp. 407, 408.) 
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Subsequently, to-wit, on March 16, 1937 (R. p. 4Q9), 
the Commission decided its so-called “ Statement! of 
Facts and Grounds for Decision.” The record is, 
therefore, clear that at the time the Commission made 
its decision granting interveners ’ application and de¬ 
nying appellant’s application, no findings with refer¬ 
ence to public interest, convenience or necessity had 
been made by the Commission and none were made 
until over a month after the decision. 

i 

The pertinent provisions of the Federal Communi¬ 
cations Act are as follows: 


“The Commission, if public convenience, inter¬ 
est or necessity will be served thereby, subject to 
the limitations of this Act, shall grant to any ap¬ 
plicant therefor a station license provided foif by 
this Act.” (Sec. 307 (a) ) 

“* * * The Commission may grant such (con¬ 
struction) permit if public convenience, interest, 
or necessity w T ill be served by the construction of 
the station. * * *” (Sec. 319 (a) ) j 

“If upon examination of any application for a 
station license or for the renewal or modification 
of a station license the Commission shall deter¬ 
mine that public interest, convenience, or neces¬ 
sity would be served by the granting thereof, it 
shall authorize the issuance, renewal or modifica¬ 
tion thereof, in accordance with said finding. 
** *” (Sec. 309 (a) ) 


It is submitted that the above language clearly! re¬ 
quires that this Commission make findings of fadt of 
public interest, convenience or necessity before grant¬ 
ing an application for a station license. If it should be 
held that such findings were not required underj the 
Act, then we submit that the decision is clearly void 
as the Act constitutes an unconstitutional delegation of 


i 
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legislative power without fixing upon the administra¬ 
tive tribunal any certain course of procedure or rules 
of decision in the performance of their functions. 

In Wichita R. d L. Co. v. P. U. C., 260 U. S'. 48, 58, 
the question of whether or not the order of a public 
utilities commission could be sustained where no find¬ 
ings of fact were made was before the Supreme Court 
of the United States and in holding that the order in¬ 
volved was void for lack of such findings, the Court, 
speaking through Chief Justice Taft, held: 

“The maxim that a legislature may not dele¬ 
gate legislative power has some qualifications, as 
in the creation of municipalities and also in the 
creation of administrative boards to apply to the 
myriad details of rate schedules the regulatory 
police power of the state. The latter qualification 
is made necessary in order that the legislative 
power may be effectively exercised. In creating 
such an administrative agency, the legislature, to 
prevent its being a pure delegation of legislative 
power, must enjoin upon it a certain course of 
procedure and certain rules of decision in the per¬ 
formance of its function. It is a wholesome and 
necessary principle that such an agency must pur¬ 
sue the procedure and rules enjoined, and show a 
substantial compliance therewith, to give validity 
to its action. When, therefore, such an adminis¬ 
trative agency is required, as a condition prece¬ 
dent to an order to make a finding of facts, the 
validity of the order must rest upon the needed 
finding. If it is lacking, the order is ineffective.” 

In Panama Refining Co. v. Ryan , 283 U. S. 388, 431, 
432, the Supreme Court used the following language 
with reference to the necessity of definite findings of 
fact in order to comply with the due process of law 
requirements of the Constitution: 
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4 ‘ The Executive Order contains no finding,!no 
statement of the grounds of the President’s ac¬ 
tion . . . And findings by him as to the existence 
of the required basis of his action would be neces¬ 
sary to sustain that action, for otherwise the ckse 
would still be one of an unfettered discretion! as 
the qualification of authority would be ineffec¬ 
tual.” | 

*##***## 

“ . . . due process of law^ requires that it shall 
appear that the order is within the authority of 
the officer, board or commission, and, if that au¬ 
thority depends on determination of fact, those 
determinations must be shown.” 

I 

| 

We respectfully submit that findings made ovejr a 
month after the Commission’s decision do not comply 
with the provisions of the Act, nor the principles laid 
down by the Supreme Court as essential to the validity 
of statutes delegating legislative authority to adminis¬ 
trative or executive tribunals. In this case we have 
a printed record of over 452 pages after the elimina¬ 
tion by agreement of counsel of voluminous other mat¬ 
ter which constituted a part of this record before the 
Commission. Simple justice requires that before this 
Commission reached its conclusions upon the proceed¬ 
ings in hand, definite findings of fact should have been 
made on this extensive record. To reach a conclusion 
and adopt findings afterward, is a denial of the re¬ 
quirements of the Act and an evasion of the Comfnis- 
sion’s responsibilities as imposed by law and consti¬ 
tutes nothing more than an arbitrary exercise of un¬ 
trammeled discretion which is the very thing the Su¬ 
preme Court has repeatedly held as contrary to con¬ 
stitutional requirements. In the case of Flanders v. 
Tweed, 9 Wall. 425, 428, 76 U. S. Law Ed. 678, 679, in 


I 

i 
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which findings of fact were made by a Court after the 
rendition of judgment, the Supreme Court held: 

“A statement of facts by the judge is found in 
the record filed May 29, 1868, nearly three months 
after the rendition of the judgment. This is an 
irregularity for which this court is bound to dis- 
regard it, and to treat it as no part of the record.” 

In view of the foregoing, we respectfully submit the 
decision of the Commission involved herein is void as 
contrary to the Federal Communications Act, and if it 
be held that said Act does not require such findings 
prior to rendering its decision, that the decision is 
nevertheless null and void, having been rendered pur¬ 
suant to a statute which is unconstitutional. 

V. 

The Commission’s Decision Should Be Reversed for 
the Reason that Its So-called Finding on Public 
Interest, Convenience and Necessity Was Arbi¬ 
trary and Capricious and Manifestly Contrary 
to the Evidence and It Should Have Found that 
Public Interest, Convenience and Necessity Would 
Be Served Through the Grant of Appellant’s Ap¬ 
plication and Would Not Be served Through the 
Grant of Intervener’s Application. 

The Commission found: 

44 Upon consideration of these applications, the 
record made in the hearing relative thereto, the 
Examiner’s Report, exceptions filed and oral ar¬ 
gument, the Commission, Broadcast Division, was 
of the opinion and so found that public interest, 

convenience and necessity would be served 

«/ 

through a grant of the application of Messrs. 
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Gross and Shields, but that public interest, con¬ 
venience and necessity would not be served 
through a grant of the application of the Sigi- 
naw Broadcasting Company.” (R. p. 416.) 

We have shown in divisions I and II of this brief 
that the Commission was in error as to the hours tjhat 
appellant proposed to operate (stipulated facts!); 
that it was in error as to the number of days and hours 
of field recordings introduced by appellant to prbve 
non-interference; that it was in error as to its own Ex¬ 
aminer’s recommendation; that twenty-four qualified 
witnesses from Saginaw appeared in favor of appel¬ 
lant’s proposed hours of operation; that these same 
Saginaw witnesses established, beyond question, tjhat 
appellant’s proven good service area would more than 
adequately serve the business and civic needs of jthe 
community; that the only witness appearing in falvor 
of interveners’ proposed but unproven service area 
from Saginaw was a biased witness (Carlisle, the les¬ 
sor and proposed 10 per cent interest partner); that 
appellant introduced expert engineering records and 
testimony proving its good service area, and that in¬ 
terveners failed to offer any engineering evidence or 
proof of its good service area; that appellant had 
$20,000.00 in cash with ample credit and that inter¬ 
veners had nothing in cash but mutual verbal promises 
to contribute cash if a license were granted; thatj in¬ 
tervener Gross, failing to produce a single witness 
from Saginaw, save one biased witness, attempted to 
improperly coerce and intimidate certain of appel¬ 
lant’s witnesses into taking a neutral position; that 
appellant produced expert engineering testimony and 
field recordings to prove no objectionable interfer¬ 
ence to or from any existing station and that inter- 
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veners produced no engineering testimony or record¬ 
ings to prove non-interference and the uncontradicted 
testimony of the Commission’s engineer was that inter¬ 
veners would suffer objectionable interference from 
and objectionably interfere with an existing station; 
that all of the officers and stockholders of appellant 
were residents of and familiar with the activities and 
needs of Saginaw and that interveners were total 
strangers to this community, its activities and needs; 
that appellant would receive greater support from the 

local business and civic interests of the communitv and 

* 

that no evidence has been produced to show that in¬ 
terveners would receive any support; that appellant 
secured $22,000.00 in advertising contracts, showing 
commercial support and that interveners failed to 
show any evidence of commercial support; that an 
abundance of local talent was available to appellant 
and there is no evidence that local talent was available 
to interveners and even what local talent interveners 
proposed to use was not available because interveners 
could offer no evening service and the local talent is 
only available during the evening, being employed 
during the day. Yet the Commission grants the appli¬ 
cation of the interveners and denies the application of 
the appellant. 

In view of the foregoing, we respectfully submit that 
the Commission’s statement that the above finding was 
made ‘ 4 upon consideration of these applications, the 
record made in the hearing relative thereto, the Ex¬ 
aminer’s report, the exceptions filed and oral argu¬ 
ment” is not justified by the record. If the indisput¬ 
able and gross errors pointed out in this record do not 
establish that the Commission’s findings in this pro¬ 
ceeding were arbitrary and capricious, then the phrase 
has lost its plain and unmistakable meaning. 
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CONCLUSION. 

Upon all the facts of record, it is submitted that ap¬ 
pellant, as a matter of law, is entitled to a judgment 
reversing the Commission’s decision herein com¬ 
plained of; remanding the case to the Commission with 
instructions to grant the application of appellant hnd 
deny the application of interveners. If correct find¬ 
ings are drawn from the record (which should hhve 
been done prior to the decision), they will support^ as 
a matter of law, a favorable conclusion upon eachj of 
the issues contained in the Commission’s notice of 
hearing of appellant’s application (R. pp. 24, 25); $nd 
if proper consideration is given to the evidence rele¬ 
vant and material to a determination of public inter¬ 
est, convenience or necessity (which, as we have shpwn 
and demonstrated beyond question, was not done), it 
will support as a matter of law the ultimate conclu¬ 
sion that public interest, convenience and necessity 
will be served through the grant of the application of 
the Saginaw Broadcasting Company, appellant herein, 
and that public interest, convenience and necessity 
will not be served through the grant of application of 
Messrs. Gross and Shields, interveners herein. 

We therefore respectfully submit that the decision 
of the Federal Communications Commission denying 
the appellant’s application and granting the applica¬ 
tion of the interveners should be reversed and set aside 
and an order issued by this Honorable Court granting 
the application of the appellant and denying the ap¬ 
plication of the interveners. 

i 

Respectfully submitted, 

Herbert M. Bingham, 

Guilford Jameson, 

Attorneys for 

Saginaw Broadcasting Compdny 


November 10,1937. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6990 ! 

Saginaw Broadcasting Company, A Corporation, 

APPELLANT | 

V. 

i 

Fedebal Communications Commission ; Habold F. 
Gboss and Edmund C. Shields, intebveneb 

DBTEF ON BEHALF OF THE FEDERAL COMMUNICATIONS 

COMMISSION 

I. STATEMENT j 

i 

This appeal (R. 1-7) is taken under Section 402 
(b) and (c) of the Communications Act of 1934 
(48 Stat. 1093) from an Order of the Federal Com¬ 
munications Commission, Broadcast Division (R. 
407, 408) (hereinafter referred to as the “ Commis¬ 
sion ”), denying the application of Saginaw Broad¬ 
casting Company (referred to hereinafter as “ap¬ 
pellant”) and granting the application of Gro$s 
and Shields (referred to hereinafter as “inter¬ 
vener”) for authority to establish a new broadcast 
station in Saginaw, Michigan. j 

Appellant’s application (R. 8-23), filed Septeip- 

ber 30, 1935 (R. 8), requested authority to con- 

(i) 
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struct a new broadcast station in Saginaw, Michi¬ 
gan, to operate on the frequency 1200 kc, with 100 
watts night power and 250 watts day power (R. 
13). The hours of operation proposed by this ap¬ 
plicant were specifically given, and constitute those 
portions of the broadcast day not utilized by Sta¬ 
tion WMPC, at LaPeer, Michigan (R. 14). 
Station WMPC operates at LaPeer, Michigan, on 
1200 kc, 100 watts night power, 250 watts day 
power, “specified hours.” LaPeer and Saginaw 
are geographically located so close together that 
severe objectionable interference would result from 
simultaneous use of the 1200 kc frequency in Sagi¬ 
naw and LaPeer, Michigan (R. 184). It was for 
this reason that appellant requested for use in 
Saginaw those hours of the broadcast day not util¬ 
ized by WMPC. These hours are specifically 
named in the application (R. 14) and are more 
fully discussed hereinafter (pp. 28-38). 

Intervener ? s (Gross and Shields) application, 
filed February 21, 1936, requested authority to 
construct a new broadcast station at Saginaw, 
Michigan, to operate on the frequency of 950 kc, 
with 500 watts power, daytime hours of operation 
(R. 25-35). Under paragraph 78 of the Rules and 
Regulations of the Commission, a station authorized 
to operate “daytime” is licensed to utilize the hours 
between 6 A. M. and local sunset. The average 
time of local sunset at various points in the United 
States is reflected in a table contained in para- 


i 
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graph 181 of the Commission’s Rules and Regula¬ 
tions and, with respect to the hours intervener 
wrould operate, is more particularly discussed here¬ 
inafter (brief pp. 28-38). 

The Commission was unable to determine froin 
an examination of the applications that the grant¬ 
ing of either would serve public interest, convefi- 

i 

ience and necessity, and, pursuant to Sectiqn 
309 (a) of the Communications Act of 1934 (48 
Stat. 1085), designated the same for public heat¬ 
ing (R. 23, 24; 35, 36). Notice of hearing was 
given each applicant, and other interested parties, 
of time and place of hearing and the issues to tye 
determined thereon (R. 24, 25; 36, 37). j 

In accordance with the notices, the applications 
w^ere heard on June 2 and 3,1936, before an exam¬ 
iner appointed by the Commission, at wdiich tiihe 
appellant and intervener appeared in person arid 
by counsel and fully participated therein (R. 
37-384). j 

On September 4, 1936, the examiner submitted 
his report (No. 1-289) recommending that inter¬ 
vener’s application be denied and appellant’s ap¬ 
plication be granted (R. 385-397). (The Commis¬ 
sion’s Statement of Facts and Grounds for Decision 

erroneouslv recited that the examiner recommended 
* 

a denial of both applications (R. 410). See heije- 
inafter pp. 56.) Exceptions to the Examinee’s 
Report were filed by intervener (R. 397-405) afid 
oral argument vras requested (R. 405-407). 


! 
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Oral argument before the Commission, Broad¬ 
cast Division, was held December 17,1936 (R. 410), 

at which time appellant and intervener were heard. 

1 

On February 9, 1937, the Commission, Broadcast 
Division, entered its Order, elfective 3 A. M., East¬ 
ern Standard Time, March 16, 1937, granting the 
application of intervener and denying the applica¬ 
tion of appellant (R. 407, 408). 

On March 16, 1937, the Commission, Broadcast 
Division, adopted its Statement of Facts and 
Grounds for Decision (R. 408-416) setting forth 
the basis of its Order entered on February 9, 1937 
(R. 407, 408), denying appellant’s and granting 
intervener’s application. 

On April 2, 1937, the appellant filed a Petition 
for Rehearing, under Section 405 of the Communi¬ 
cations Act of 1934 (48 Stat. 1095), by the Com¬ 
mission en banc (R. 416, 442). Opposition to this 
petition was filed on April 7, 1937, by intervener 
(R. 442-447). This petition was denied on June 
2,1937, by the Commission en banc (R. 447). 

Thereafter, on June 18, 1937, this appeal was 
filed by Saginaw Broadcasting Company (R. 1-7). 
On July 6,1937, a Notice of Intention to Intervene 
was filed by Gross and Shields. 

On July 7, 1937, the Commission filed a Motion 
to Dismiss and Brief in Support Thereof, which 
this Court denied on July 22,1937. 

Because of the importance of the jurisdictional 
question raised by the Motion to Dismiss, the Com- 
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mission, on November 30, 1937, filed a Motion to 
Reconsider the interlocutory action taken thereon 
by this Court on July 22, 1937, and requested th^t 
final action be postponed until after oral argument 
has been had. (See Appendix A.) 

i 

II. THE COMMISSION’S MOTION TO DISMISS 


On February 9,1937, the Commission, Broadcast 
Division, entered its Order denying the application 
of Saginaw Broadcasting Company, appellant 
herein, effective March 16,1937. On April 2,19^7, 
the appellant filed an application for rehearing 
under Section 405 of the Communications Act of 
1934 (48 Stat. 1095). On June 2,1937, the applica¬ 
tion for rehearing was denied by the Commission, 
and on June 18,1937, more than three months aftfer 
the effective date of the Order complained of, No- 

i 

tice of Appeal was filed in this Court. 

Section 5 (c) of the Communications Act (^8 
Stat. 1068) provides that the Commission may di¬ 
vide the members thereof into three divisions, ea^h 
to consist of not less than three members. It also 
provides that a division “ shall have all the juris¬ 
diction and powers now or then conferred by la,W 
upon the Commission, and be subject to the same 
duties and obligations. Any order, decision, qr 
report made or other action taken by any of said 
divisions in respect to any matter so assigned or 
referred to it shall have the same force and effect, 
and may be made, evidenced, and enforced in t l^e 
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same manner as if made, or taken by the Commis¬ 
sion, subject to rehearing by the Commission as 
provided in Section 405 of this Act for rehearing 
cases decided by the Commission.” [Italics 
supplied.] 

While applications for rehearing are directed to 
the Commission, and it is obvious that the Commis¬ 
sion en banc may over-rule a division and grant re¬ 
hearing, it is equally obvious that there is no indica¬ 
tion in the statute that it was the intent of Congress 
for the Commission en banc to sit as an appellate 
body over a division. The statute specifically states 
that orders of a division shall be subject to applica¬ 
tion for rehearing just as cases decided by the Com¬ 
mission. The word ‘ ‘ appeal ’ ’ describes the removal 
of a cause from a tribunal of inferior to one of 
superior jurisdiction, Wescost v. Dauchy, 3 Dali. 
321, whereas the word “rehearing’’ is descriptive 
of a second hearing by the same tribunal, 3 Bl. 
Comm. 453, Emerson v. Davies, 8 Fed. Cas. 626; 
Read v. Patterson, 44 IT. J. eq. 211, 14 Atl. 490. 
There is, therefore, no right provided by statute 
to appeal to the Commission from an order of a 
division. The only right of appeal is that right to 
appeal to this Court, and this right applies, in a 
proper case, whether the order complained of is by 
a division or by the Commission. 

The pertinent parts of the Communications Act 
of 1934, as amended, are Sections 402 and 405 
which are herewith set forth in full: 
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Sec. 402. (a) The provisions of the Act 
of October 22, 1913 (38 Stat. 219), relating 
to the enforcing or setting aside of the 
orders of the Interstate Commerce Cofii- 
mission, are hereby made applicable to suits 
to enforce, enjoin, set aside, annul, or sus¬ 
pend any order of the Commission under 
this Act (except any order of the Commis¬ 
sion granting or refusing an application fbr 
a construction permit for a radio statiop, 
or for a radio station license, or for renewal 
of an existing radio station license, or fOr 
modification of an existing radio station li¬ 
cense, or suspending a radio operator’s li¬ 
cense) and such suits are hereby authorized 
to be brought as provided in that Act. | 

(b) An appeal may be taken, in the man¬ 

ner hereinafter provided, from decisions of 
the Commission to the Court of Appeals of 
the District of Columbia in any of the fal¬ 
lowing cases: ! 

(1) By any applicant for a construction 
permit for a radio station, or for a radio 
station license, or for renewal of an existing 
radio station license, or for modification of 
an existing radio station license, whose ap¬ 
plication is refused by the Commission. 

(2) By any other person aggrieved Or 
whose interests are adversely affected Ijy 
any decision of the Commission granting Or 
refusing any such application. 

(3) By any radio operator whose license 
has been suspended by the Commission. 

(c) Such appeal shall be taken by filing 
with said court within twenty days after the 
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decision complained of is effective notice in 
writing of said appeal and a statement of 
the reasons therefor, together with proof of 
service of a true copy of said notice and 
statement upon the Commission. Unless a 
later date is specified by the Commission as 
part of its decision, the decision complained 
of shall be considered to be effective as of 
the date on which public announcement of 
the decision is made at the office of the Com¬ 
mission in the citv of Washington. The 
Commission shall thereupon immediately, 
and in anv event not later than five davs 
from the date of such service upon it, mail 
or otherwise deliver a copy of said notice of 
appeal to each person shown by the records 
of the Commission to be interested in such 
appeal and to have a right to intervene 
therein under the provisions of this section, 
and shall at all times thereafter permit any 
such person to inspect and make copies of 
the appellant’s statement of reasons for said 
appeal at the office of the Commission in the 
citv of .'Washington. Within thirty davs 
after the filing of said appeal the Commis¬ 
sion shall file with the court the originals or 
certified copies of all papers and evidence 
presented to it upon the application or order 
involved, and also a like copy of its decision 
thereon, and shall, within thirty days there¬ 
after, file a full statement in writing of the 
facts and grounds for its decision as found 
and given by it, and a list of all interested 
persons to whom it has mailed or otherwise 
delivered a copy of said notice of appeal. 
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(d) Within thirty days after the filing of 
said appeal any interested person may inter¬ 
vene and participate in the proceedings had 
upon said appeal by filing with the court a 
notice of intention to intervene and a veri¬ 
fied statement showing the nature of tke 
interest of such party, together with proof 
of service of true copies of said notice apd 
statement, both upon appellant and upon the 
Commission. Any person who would be 
aggrieved or whose interest would be ad¬ 
versely affected by a reversal or modification 
of the decision of the Commission com¬ 
plained of shall be considered an interested 
party. 

(e) At the earliest convenient time the 
court shall hear and determine the appeal 
upon the record before it, and shall have 
power, upon such record, to enter a judg¬ 
ment affirming or reversing the decision pf 
the Commission, and in event the court shall 
render a decision and enter an order revels- 
ing the decision of the Commission, it shall 
remand the case to the Commission to early 
out the judgment of the court: Provided, 
hotvever, That the review by the court shill 
be limited to questions of law and that find¬ 
ings of fact by the Commission, if supported ' 
by substantial evidence, shall be conclusive 
unless it shall clearly appear that the find¬ 
ings of the Commission are arbitrary 6r 
capricious. The court’s judgment shall te 
final, subject, however, to review by t^ie 
Supreme Court of the United States upqn 
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writ of certiorari on petition therefor under 
section 240 of the Judicial Code, as amended, 
by appellant, by the Commission, or by any 
interested party intervening in the appeal. 

(f) The court may, in its discretion, enter 
judgment for costs in favor of or against an 
appellant, and/or other interested parties 
intervening in said appeal, but not against 
the Commission, depending upon the nature 
of the issues involved upon said appeal and 
the outcome thereof. 

Sec. 405. After a decision, order, or re¬ 
quirement has been made by the Commis¬ 
sion in any proceeding, any party thereto 
may at any time make application for re¬ 
hearing of the same, or any matter deter¬ 
mined therein, and it shall be lawful for the 
Commission in its discretion to grant such a 
rehearing if sufficient reason therefor be 
made to appear: Provided, however, That in 
the case of a decision, order, or requirement 
made under Title III, the time within which 
application for rehearing may be made shall 
be limited to twenty days after the effective 
date thereof, and such application may be 
made by any party or any person aggrieved 
or \Vhose interests are adversely affected 
thereby. Applications for rehearing shall 
be governed by such general rules as the 
Commission may establish. No such appli- 
catibn shall excuse any person from com¬ 
plying with or obeying any decision, order, 
or requirement of the Commission, or op¬ 
erate in any maimer to stay or postpone the 
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enforcement thereof, without the spedial 
order of the Commission. In case a rehear¬ 
ing is granted, the proceedings thereupon 
shall conform as nearly as may be to the 
proceedings in an original hearing, except 
as the Commission may otherwise direct; 
and if, in its judgment, after such rehear¬ 
ing and the consideration of all facts, includ¬ 
ing those arising since the former hearing, 
it shall appear that the original decision, 
order, or requirement is in any respect un¬ 
just or unwarranted, the Commission may 
reverse, change, or modify the same accord¬ 
ingly. Any decision, order, or requirement 
made after such rehearing, reversing, chapg- 
ing, or modifying the original determina¬ 
tion, shall be subject to the same provisions 
as an original order. 

The rule of law contended for by appellant, viz., 
that in Federal Courts a motion for rehearing tblls 
the statute as to the running of the period of appeal 
is not applicable to the Commission for the follow¬ 
ing reasons: That rule of law was developed in the 
absence of statute as to rehearing, while here we 
have a clear and unambiguous statute with respect 
to rehearing . Also, the jurisdiction of a Federal 
court is retained until the end of the term within 

i 

which a cause is decided, wrhereas the Commission 
sits continuously. Furthermore, the rule con¬ 
tended for by appellant is not fully established. 
On February 1, 1937, for instance, the Supreme 
Court of the United States in Wayne United Gas 

i 

i 
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Company v. Owens Illinois Glass Company, 300 
U. S. 131, 57 S. Ct. 382 said, in part: 

A defeated party who applies for a re¬ 
hearing and does not appeal from the judg¬ 
ment or decree within the time for so doing, 
takes the risk that he may lose his right of 
appeal, as the application for rehearing, if 
the court refuses to entertain it, does not ex¬ 
tend time for appeal. [Italics supplied.] 

The purpose of all rules or maxims as to the con¬ 
struction of a statute is to discover the true inten¬ 
tion of the law, and where a statute is plain and 
unambiguous, there is no occasion for construction 
of the statute by the courts. United States v. Mis¬ 
souri Pacific Railway, 278 U. S. 269 (1928) ; Com¬ 
missioner v. Gottlieb, 265 U. S. 310 (1923) ; Russell 
Motor Company v. United States, 261 U. S. 514 
(1922). The statute in this instance is clear and 
without ambiguity and reading the applicable parts 
of Section 402, sub-sections (b) and (c) together 
we have the words “ An appeal may be taken, in the 
manner hereinafter provided * * *. Such ap¬ 

peal shall be taken by filing with said court within 
tiventy days after the decision complained of is 
effective * * V’ In other words, the statute 
specifically states the manner in which appeal may 
be had and the period of time within which such 
appeal may be made, namely, within twenty days 
of the effective date of the order. 




In the case of Universal Service Wireless Cdm- 

i 

pany v. Federal Radio Commission, 59 App. D. C. 
319, 41 F. (2d) 113 (1930), this court said: j 

The right of appeal being a statutory one 
the court cannot dispense with its express 
provisions, even to the extent of doing 
equity. Citing Saltmarsh v. Tuthill, 12 
How. 387, 13 L. ed. 1034 (1851) ; Carlin\ v. 
Goldberg, 45 App. D. C. 540 (1916). [Italics 
supplied.] 

In the case of Saltmarsh v. Tuthill, supra, the 
Supreme Court of the United States said: j 

* * * this court has never deemed the 

tribunals of the United States authorized 
to dispense with the express provisions of 
the Acts of Congress regulating appeals 
and writs of error, upon any equitable 
ground . No such power is given to them 
by law. * * * [Italics supplied.] j 

In Carlin v. Goldberg, supra, this court saidj: 

The right of appeal from decisions of the 
Commissioner of Patents to this court and 
the procedure by which such appeals may) be 
perfected are purely statutory, and must be 
strictly followed. 

In United States v. Curry, 6 How. 106,12 L. ed. 
363 (1847), the Supreme Court of the United 
States said (at p. —, How.) : 

* * * And y? m0( j e prescribed for 
removing a cause by writ of error or appeal 
be too strict and technical, and likely to 

30824—37-2 
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produce inconvenience or injustice, it is for 
Congress to provide a remedy by altering 
the existing laws; not the court. * * * 

i ? 

This court has said, in the case of Pote v. Fed¬ 
eral Radio Commission, 62 App. D. C. 303, 67 F. 
(2d) 509 (1933), at page —, App. D. C.: 

The right of appeal to this court from any 
decision of the Federal Radio Commission 
is not allowed as a matter of course, but is 
purely statutory, and the terms of the stat¬ 
ute must be strictly followed. [Italics sup¬ 
plied.] 

The Commission has consistently interpreted 
Sections 402 and 405 as providing alternative, but 
not consecutive, remedies. It is the settled rule 
that the practical interpretation of even an ambig¬ 
uous or doubtful statute that has been acted upon 
by the officials charged with its administration will 
not be disturbed except for weighty reasons. 
Brewster v. Gage, 280 U. S. 327 (1930). 

The statute involved here permits an appeal 
within twenty days of the effective date of the 
order appealed from, while more than three 
months elapsed between the effective date and the 
date appeal was filed in this case. The right of 
appeal from orders of the Federal Communica¬ 
tions Commission is purely statutory and, as this 
court has said, the terms of the statute must he 
strictly followed. We respectfully submit the ap¬ 
peal should be dismissed as not having been filed 
within the terms of the statute. 
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III. THE ISSUES 

Appellant contends that error has been cqm- 

i 

mitted on the record in this case for the reason that 
(1) the Commission made certain findings ah 
legedly not supported by the record, (2) the Com¬ 
mission failed to make certain findings, (3) the 
Commission’s decision constituted a misapplica¬ 
tion of the legislative standard, (4) the manner of 
making the decision was erroneous as a matter of 
law, and (5) that the Commission’s ultimate find¬ 
ing on public interest, convenience and necessity 
was arbitrary and capricious, and manifestly con¬ 
trary to the evidence. 

The first three points and the fifth point Con¬ 
tended for by appellant relate solely to the question 
of "whether the Commission has properly appfied 
the legislative standard of public interest, conten- 
ience, and necessity. We respectfully submit that 
the Commission has properly applied the legisla¬ 
tive standard and that its order and decision are 
supported by substantial evidence. 

In its fourth point appellant contends that the 
Commission was without power or jurisdiction to 
make the decision complained of, in that the “4 ec i" 
sion was not preceded by or based upon any find¬ 
ings of fact by the Commission.” This we d^ny, 
and we shall show on the record that the decision 
of the Commission, of which appellant complains, 
is based upon proper and adequate findings niade 
under the authority constitutionally conferred by 
the Communications Act of 1934, as amended. 
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IV. ARGUMENT 

A. Appellant has had "due process” 

The essential requisites of “due process” are 
notice and an opportunity to be heard. Simon v. 
Craft, 182 U. S. 427, 436 (1901). Appellant had 
notice of the time and place of hearing on its ap¬ 
plication and that of the competing application of 
Gross and Shields (Intervener) and of the issues 
to be determined thereon (R. 24^25; 36-37) ; and 
an unusually fair opportunity to be heard, of which 
it took full advantage, including the presentation 
of evidence, the privilege of cross-examining all of 
intervener’s witnesses before an examiner regu¬ 
larly appointed by the Commission to hear the 
competing applications in a consolidated proceed¬ 
ing (R. 40-384) ; and presentation of oral argu¬ 
ment before the Commission, Broadcast Division 
(R. 410). 

There is no lack of due process here. Technical 
Radio Laboratory v. Federal Radio Commission, 
59 App. D. C. 125 (1929) ; Trinity Methodist Church, 
South, v. Federal Radio Commission, 61 App. D. C. 
311 (1932), Cer. denied 288 U. S. 599. 

B. The Commission has correctly applied the statutory 
standard of public interest, convenience, and neces¬ 
sity, and its findings are supported by substantial 
evidence 

As heretofore stated, both the appellant and 
intervener requested authority to construct and 
operate a new broadcast station in Saginaw, Michi- 
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gan (R. 8-23; 25-35). Inasmuch as the frequencies 

j 

on which they proposed to operate (1200 kc and 
950 kc) are more than 50 kilocycles apart, there is 
no conflict on the basis of electrical interference 
between the operating assignments requested. 1 ; 

The Commission found from the record that 
“ there is a public need in the City of Saginaw, 
Michigan, and the surrounding territory, for a 
broadcast station” (R. 415). It was further found 
from this record that “the establishment of more 
than one station would not be economically justi¬ 
fied” (R. 415). Neither of these findings has bben 
challenged in this appeal. 

The Commission was faced, therefore, with the 
necessity for determining, on the record before it, 
whether jmblic interest, convenience, or necessity 
would be served by granting either the application 
of Saginaw Broadcasting Company, appellant' or 
Gross and Shields, intervener (R. 415). 

1. Concerning need for a station in Saginaw, Michigan 

! 

Saginaw, Michigan, has a population of 80,715 
according to the 1930 Census (R. 175). It is re- 

I 

ferred to in the record bv a local resident, offered 
as a witness on behalf of intervener, as being pri¬ 
marily a “General Motors” town, with five large 
factories of that concern located there (R. 169). 
Outside of the General Motors plants, the indus¬ 
tries are very much diversified, including a few <poal 

1 Seventh Annual Report, Federal Radio Commission, 
1933, pp. 21-23. 
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mines, manufacturers of various automobile parts, 
furniture, baking equipment, farm equipment, 
boilers, and a graphite plant (R. 169, 217). Many 
of these factories work in shifts, most of them two 
and some of them three (R. 222). In Saginaw 
County, in which Saginaw is located, are approxi¬ 
mately 5,000 farms, the area being largely devoted 
to agricultural pursuits (R. 123, 217). 

The latest United States Census report on Retail 
Sales indicates that there are 991 retail stores in 
Saginaw (R. 156), and 1,300 such stores in Saginaw 
County (R. 157). Advertising media available in 
Saginaw is described by a witness on behalf of in¬ 
tervener as consisting of one daily newspaper and 
“some weekly papers” (R. 170). A “considerable 
number” of the Saginaw merchants advertise over 
Station WBCM at Bay City, Michigan, 13 miles 
away (R. 161). However, the cost of advertising 
over this station is described as “prohibitive” for 
Saginaw merchants to use (R. 230). 

The normal trade area of Saginaw is described 
by different witnesses as varying from 25 to 50 
miles (R. 171, 195, 201, 204, 206, 219, 224, 230, 239, 
242, 245, 251, 262, 273). Its limits are described 
by witness McDonald, City Councilman in Sagi¬ 
naw, as extending in the south to Owosso (32 
miles), west to Alma (36 miles), north to Standish 
(38 miles), and east to La Pere (44 miles) (R. 
245). This trade area is further characterized by 
the witness Carlisle as extending approximately 50 
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miles east, west, and northeast but not that far in 
the direction of Detroit in the south (R. 171). It 
is clear from the testimony that the normal trade 
area of Saginaw does not extend as far in the direc¬ 
tion of Detroit as it does in other directions (R. 
171). | 

There is absolutely nothing in this record to indi¬ 


cate that the evidence in support of the question 
of need in the Saginaw area for a new broadcast 
station, whether offered on behalf of appellant or 
intervener, would not apply with equal force to 
any station established in Saginaw. On the con¬ 
trary, there is affirmative testimony to the effect 
that evidence as to need offered on behalf of dne 
of the applicants would apply with equal force to 
any station in Saginaw (R. 208, 219, 241, 253, 254, 
258). 


It is contended by appellant (Brief, p. 35) that 
it was error for the Commission to fail to find that 
interveners were strangers to the community and 
that, therefore, appellant, being local residents, 
could better serve public interest. 

The two members of the intervener partnership 
are residents of Lansing, Michigan, which com¬ 
munity, the record shows, is similar to Saginaw 
and very closely related in their industrial ahd 
agricultural industries and general mode of living 
(R. 123). 

Partner Gross, of the interveners, specifica[Lly 
stated that he was acquainted with the community 
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of Saginaw (R. 142) ; that he has made numerous 
visits to that area (R. 158). Partner Shields, of 
the intervener, used to own a factory in Saginaw 
and regularly receives financial and attendance 
reports from the three W. S. Butterfield Theatres 
in Saginaw (R. 103). 

Furthermore, intervener had formed, or caused 
to be formed, an advisory committee of Saginaw 
residents to advise and counsel in the matter of 
presenting educational, civic, religious, and other 
“public welfare” broadcasts over intervener’s pro¬ 
posed station (R. 120-122). This committee was 
composed of the following persons: 

W. A. Brewer, Director of the Second National 
Bank, Saginaw, President of the Bancroft Hotel 
Corporation, President of the Central Warehouse 
Company, Director of the Green Grocery Company, 
Director of the Washington Realty Company, and 
active in Masonic activities (R. 121) ; 

Mrs. Harvey C. Penny, past President of the 
Civic Federation of Women’s Clubs composed of 
1,100 members, past President and Director of the 
League of Women Voters, President of the 
Women’s Division of Churches, member of the 
Saginaw Women’s Club, member of the Federation 
of Women’s Clubs (R. 121) ; 

Mr. Arthur R. Treanor, editor and manager of 
the Saginaw Daily News, the only daily newspaper 
in Saginaw' (R. 121) ; 

Mr. Charles Q. Carlisle, past President of the 
Saginaw Kiwanis Club, member of the County 
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Board of Supervisors, also active in the Masonic 
Order in Saginaw (R. 121) ; j 

Mr. Harold W. Schoubel, past Commander of 
the Knights of Templar, Past Potentate of tile 
Shrine, Chairman of the Crippled Children's Ac¬ 
tivities of the Shrine, and Saginaw distributor df 
the Detroit Times and Detroit Free Press (]j{. 
121 ); 

William C. Pellowe, Pastor of the Jefferson Ave¬ 
nue Methodist Church, President of the Saginaw 
Ministerial Association, President of the Exchange 
Club, in charge of Y. W. C. A. lecture courses (R. 
121 ); 

Rev. Thornton Penfield, Pastor of the First Con¬ 
gregational Church, member of the Board of Di¬ 
rectors of the Rotary Club, member of the Boaijd 
of the Saginaw City Mission, member of the Boaitd 
of the Associated Charities, Vice-President of tl^e 
Saginaw Ministerial Association, and member of 
the Executive Committee of the Boy Scouts Couii- 
cil (R. 122). 

The character of the persons constituting this 
advisory committee and the extent of their “civic¬ 
mindedness" is apparent from the positions held 
by each as indicated above. These seven members 
of the advisory committee had all agreed to act on 
the advisory board and assist “the management df 

the station in forming the civic policy regarding 

! 

civic, charity, educational, and religious activities, 
and all other activities of a civic nature" over ip- 





22 


tervener’s station (R. 122). Intervener proposed 
to cooperate fully with the Community Welfare, 
the Red Cross, the American Legion, the Veterans 
of Foreign Wars’ activities and with all other or- 

i 

ganizations worthy of the support and assistance 
of the station as a publicity medium (R. 122). 

The record is unequivocal with regard to the res¬ 
idence and high standing in Saginaw of appel¬ 
lant’s stockholders (R. 218, 224, 235, 252, 269, 294). 

In view of the above-mentioned evidence in the 
record, it is respectfully submitted that a “find¬ 
ing” that appellant would better serve public in¬ 
terest is neither compelled by the record nor neces¬ 
sarily sustained by the record. 

1 

Appellant refers (Brief p. 15) to intervener's 
failure to offer residents of Saginaw as witnesses 
on behalf of its application, as to the need for a 
station in Saginaw, except a Mr. Carlisle, whose 
testimony it is attempted to belittle because of 
alleged bias. It was the duty of the Commission 
to make its findings on the basis of the record pre¬ 
sented to it, no matter which applicant put it into 
the record. Further, a majority of the witnesses 
on behalf of appellant were not the least bit hesi¬ 
tant in stating that their testimony with respect 
to need would apply equally to any properly run 
station in Saginaw (R. 200, 203, 208, 209, 218, 219, 
221, 226, 241, 248, 253, 254, 258, 265, 270, 274, 301, 
307, 311, 325, 333). 

Appellant refers at great length (Brief p. 35- 
38) to certain testimony, offered by deposition, in 
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an effort to show that the community of Saginaw 
would offer greater support and cooperation to a 

i 

station operated bv appellant than it would to a 

i 

station operated by interveners. As a matter ^)£ 
fact, the evidence clearly indicates that, aside from 
a desire to endorse the application of a personal 
acquaintance, a majority of the witnesses who testi¬ 
fied on this point would actually cooperate with 
any successfully operated station in Saginaw (^t. 
200, 203, 208, 209, 218, 221, 225, 226, 235, 236, 241, 
242, 244, 248, 258, 265, 270, 274, 291, 292, 294, 301, 
307,311,331,333,339). 

With respect to commercial support available in 
Saginaw, the record indicates that a “ consider¬ 
able number” of Saginaw merchants are already 
advertising over Station WBCM in Bay City, 
Michigan (R. 161). The number of advertisiiig 
contracts obtained by appellant and introduced 

. i 

into the record (R. 50-54) very clearly indicates a 
consciousness on the part of the merchants of Sag¬ 
inaw as to the value of radio advertising. 

Partner Gross had obtained tentative commit¬ 
ments from several advertisers in Saginaw who also 

I 

had retail outlets in Lansing and were already ad¬ 
vertising the Lansing store over Station WJIM 
(R. 124), managed and partly owned by Partner 
Gross (R. 118). These advertisers were interested 
in sponsoring simultanous broadcasts over WJIM 
in Lansing and intervener’s proposed station in 
Saginaw with a consequent saving to the merchants 
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of talent cost (R. 124). Intervener proposed to 
make these simultaneous broadcasts possible 
through the leasing of telephone facilities which 

I 

would allow for the origination of programs either 
in Saginaw or Lansing for broadcast over both sta¬ 
tions (R. 124). 

In view of (1) the expressed desire on the part 
of- Saginaw merchants for radio advertising as 
shown by the record (R. 161); (2) of Partner 
Gross ? experience in the operation of Station 
WJIM at Lansing, Michigan, and his testimony 
with respect to commercial support available in 
Saginaw (R. 118; 124) ; and (3) the fact that Sagi¬ 
naw is a city of over 80,000 population (R. 175), 
has more than 900 retail stores (R. 156), and does 
not have a broadcast station located there, we re¬ 
spectfully submit that it is reasonably to be ex¬ 
pected a station operating as proposed by inter¬ 
veners would receive ample commercial support. 

2. Concerning reception in Saginaw, Michigan 

There is no broadcast station located in Saginaw 
and all service presently received there comes from 
outside stations. 

j 

The record contains many references to the 
broadcast reception available in Saginaw and vicin- 
itv. Testimonv of lav witnesses, based on listener 
experience, indicates that the Bay City, Michigan, 
station (WBCM), two of the Detroit stations 
(WWJ, WJR), a Cincinnati station (WLW), and 
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the Chicago clear channel stations (WGN, WMAQ, 
WENR, WBBM, and WLS) render some degree 
of service to Saginaw (R. 79, 98, 99, 160, 161, 185, 
254, 275, 284, 290, 296, 302, 303). These witnesses 
described these stations as presenting “ interesting 
programs” (R. 254), as rendering “satisfactory 

I 

night service” (R. 275), as offering “good, varied 
programs” (R. 284), and as having programs of 
“sufficient variety” (R. 296). While the testimony 
of these witnesses was not definite as to whether 
they were referring to daytime or nighttime serv¬ 
ice, the context indicates that it was the latter. 
Expert testimony indicates that daytime service in 
Saginaw is furnished mainly by Stations WBCM, 
WJR, and WWJ (R. 175-177). ! 

On the basis of broadcast service available in 
Saginaw, as indicated by the above evidence in the 
record, it is submitted that the Saginaw areal is 
more in need of additional daytime service than it 
is of additional nighttime service . 

i 

3. Concerning the expected coverage of intervener’s and appellant’s 

proposed stations 

i 

Expert engineering testimony in this record in- 
dicates that a station operating in the daytime as 
proposed by appellant (i. e., with 250 watts poWer 

i 

on 1200 kc) would be expected to render an Ac¬ 
ceptable signal for residential sections (2 mv/in) 
for a radius of approximately 15 miles (R. 18^)). 
Appellant’s proposed station would also be ex¬ 
pected to render in the daytime a signal strength 










26 


acceptable for rural service (.5 mv/m) for approxi¬ 
mately 27 miles (R. 184). The radii above men¬ 
tioned are the limits to which the station proposed 
by appellant would be expected to render an ac¬ 
ceptable signal strength in the daytime for the 
character of area indicated. 

At nighttime appellant’s station would operate 
with 100 watts power and normally would be ex¬ 
pected to render an acceptable service for residen¬ 
tial areas (2 mv/m) for a radius of 10 miles (R. 
181). However, since appellant’s proposed station 
would be limited by an existing station to a con¬ 
tour slightly within its 2 mv/m line (R. 175), the 
area which would receive an acceptable nighttime 
signal would be correspondingly curtailed. 

In view of the evidence in the record (discussed 
hereinbefore at p. 18), which establishes the retail 
trade area of Saginaw as varying from 25 to 50 
miles, depending upon the direction from that city, 
it is apparent that appellant’s expected daytime 
coverage of 27 miles (R. 184) and nighttime cover¬ 
age of less than 10 miles (R. 181) would not meet 
the needs of the retail trade area. 

The appellant offered the evidence of an expert 
witness, who testified that a station operating as 
proposed by appellant would be expected to have a 
daytime coverage for a radius of approximately 
32 miles (R. 97) and a nighttime coverage of 
approximately 11% miles (R. 97). 

However, even if the Commission were to accept 
the predictions of appellant’s engineering witness 
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as to expected coverage, the differences being slight, 
its conclusion on a comparison with the coverage 
expected by intervener’s station would not haye 
been altered in any respect. 

Intervener proposes to operate during the day¬ 
time only with 500 watts power on the frequency 
of 950 kc. Expert testimony indicates that inter¬ 
vener would be expected to render a signal strength 
acceptable for service in residential areas (2 
mv/m) for a radius of 23 miles from Saginaw (R. 
181). Intervener’s one millivolt per meter contour 
is expected to fall about 33 miles from Saginhw 
(R. 181). Further, under normal conditions, in¬ 
tervener would be expected to render a signhl 
strength acceptable for service in rural aregs 
(.5 mv/m) for a radius of 50 miles (R. 181). How¬ 
ever, in this case, there is one existing station jun 
Detroit which is expected to constitute some limita¬ 
tion on the normally expected service area of the 
station proposed by intervener (R. 178). This 
limitation would exist only in a small area between 
Saginaw and Detroit, and would not be so severe 
as to approach the 1 mv/m contour of intervener’s 
proposed station (R. 178). It is to be noted that 
this same area, within which the slight limitation 

i 

is expected, very closely approximates that portion 
of the area between Saginaw and Detroit which 
does not properly constitute a portion of the Sagi¬ 
naw retail trade area (R. 171, 245). It is appar¬ 
ent, therefore, that the expected coverage of inte\r- 
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vener’s station very nearly approximates the esti¬ 
mated trade area. 

On the basis of this testimony, the Commission 
found that a station operating as proposed by ap¬ 
pellant would not be able to “ comprehend a listen¬ 
ing area, wherein broadcast service appears needed, 
comparable in size to that which would be reached 
by the station proposed in the application of Gross 
and Shields (Intervener) ” (R. 415). It is sub¬ 
mitted that the Commission’s finding in this regard 
is fully sustained by the record. 

4. Concerning hours of operation proposed by appellant and 

intervener 

This brings us to a study and comparison of the 
hours of operation proposed by appellant’s and in¬ 
tervener’s stations. The hours of operation pro¬ 
posed by appellant are specified in its application 
(R. 14) and are graphically presented herewith: 


Hrs. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

Sun. 

6 A. M. to 10 A. M. 

On_ 

On_ 

On. 

On_ 

On. 

On_ 

On. 

10 A. M. to 2 P. M. 

Silent.. 

Silent.. 

Silent.. 

Silent.. 

Silent.. 

On. 

Silent. 

2 P. M. to 3:30 P. M _ 

On. 

On. 

On_ 

On. 

On. 

On_ 

On. 

3:30 P. M. to 6 P. M_ 

Silent.. 

Silent.. 

Silent.. 

Silent.. 

Silent.. 

On. 

Silent. 

6 P. M. to 7 P. M. 

On_— 

On_ 

On_ 

On_ 

On_ 

On_ 

On. 

7 P. M. to 10:30 P. M... 

Silent.. 

Silent.. 

Silent.. 

On. 

Silent.. 

On_ 

Silent. 

10:30 P. M. to 1 A. M... 

On. 

On. 

On- 

On. 

On_ 

On. 

On. 


Intervener proposed to operate continuous day¬ 
time hours, which would mean from 7: 30 A. M. to 
local sunset, which varies with the time of the 

year 2 (R. 415). 

-1 

2 The time of local sunset in Saginaw, Michigan, as re¬ 
flected in Paragraph 181 of the Commission's Rules and 


i 
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On the question of whether the continuous day¬ 
time operation of intervener, or the staggered daiy 
and evening hours of appellant, would better serve 
public interest, convenience, and necessity, the 
Commission made the following finding (R. 41bj : 

i 

It is considered that the needs of the ar4a 
in and about Saginaw, Michigan, are such 
as to require that uninterrupted broadcast 
service until local sunset which is proposed 
by Messrs. Gross and Shields (interveners). 

Appellant contends that this finding of the Com¬ 
mission is without a scintilla of evidence to sup- 
port it, and is contrary to the uncontradicted evi¬ 
dence (Brief pp. 10-15). But the record affirma¬ 
tively refutes this contention . 

The Commission’s finding is supported by the 
evidence in the record which shows that there is a 
need for additional daytime, rather than nighttime, 
broadcast service. There are at least seven sta¬ 
tions serving Saginaw at night (R. 79, 98, 99, 160, 
161, 185, 254, 275, 284, 290, 296, 302, 303) as com¬ 
pared with three during the daytime (R. 175,177). 

It is further supported by the evidence in the 
record which establishes without contradiction that 
the retail trade area of Saginaw is within a 25 and 
50 mile radius, depending upon the direction froijn 
Saginaw (R. 171, 195, 201, 204, 206, 219, 224, 230, 

Regulations, is as follows: January, 4:30; February, 5:00; 
March, 5:45; April, 6:15; May, 6:45: June, 7:15; July, 
7:15; August, 6:45; September, 5:45; October, 5:00; No¬ 
vember, 4:15; and December, 4: 00. 

30824—37-3 • j 
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239, 242, 245, 251, 262, 273), and a comparison of 
the expected coverage of appellant’s and interven¬ 
er’s proposed stations, with their respective assign¬ 
ments, viz, that appellant’s proposed operation 
would be expected to render an acceptable signal 
daytime for residential sections for about 15 miles 
(R. 181) and rural sections for about 27 miles (R. 
184) whereas intervener’s proposed operation 
would be expected to render an acceptable daytime 
signal in residential areas for a radius of 23 miles 
from Saginaw and rural areas for a radius of 50 
miles (R. 181). 

Appellant contends that the record discloses 
there is a greater need for a station in Saginaw 
operating as it proposes, viz, with staggered hours 
day and night than as intervener proposes, with 
continuous daytime hours, and in support of its 
contention refers to the evidence taken by it by 
deposition of twenty-four Saginaw residents. 

A review of the testimony of these witnesses 
would seem to indicate that it is more probative 
of their desire to endorse the application of ap¬ 
pellant because of their personal interest in, and 
friendship for, the stockholders of appellant than 
it is of their knowledge of the actual hours of op¬ 
eration proposed or the needs of the listening piiblic 
of Saginaw . 

Appellant asked each of these witnesses the fol¬ 
lowing question: 

Q. As between a station operating in the 
daytime only, and one which would operate 
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between the hours of 6 to 10 A. M., two to 
three-thirty P. M., from six to seven P. Ml, 
and from 10: 30 P. M. to 1 A. M. every day, 
and in addition, on Thursdays for the houifs 
already given you, and in addition 7 P. M. 
to 1 A. M.; and on Saturday would have the 
whole day operation during the day and 
evening, would you consider a station oper¬ 
ating such hours would better serve the pub¬ 
lic needs and necessities than one that op¬ 
erated daytime only?” (R. 195, 202, 207, 
219, 224, 230, 239, 246, 251, 257, 263, 268, 
273, 281, 288, 294, 298, 303, 306, 310, 31$, 
318, 323, 330, 335, 338, 347.) | 

The first witness of whom appellant asked th!e 
question comparing the operating schedules of in¬ 
tervener and appellant replied: 

I would say the more continuous oper4- 
tion would be more desirable (R. 195). 

The witness went on to say that “nighttime fa¬ 
cilities” would be very important, because it wajs 
his “impression that the listening audiences are 
at night more than daytime” (R. 195). This wit¬ 
ness further stated that he thought “a more coii- 

i 

tinuous operation station would be better than one 
periodically operated” (R. 197), and that by this 
he meant “a station operating day and night every 
day” (R. 198). Upon being questioned whether 
by “day and night” the witness meant some time in 
the morning straight through, or a nighttime pe¬ 
riod, the witness answered “yes” (R. 198). ! 

! 

i 











After having the question again presented to him 
on redirect examination, the witness replied (R. 
199): 

A. Yes. I base my conclusions on the ad¬ 
vertising rates which are very much higher 
in evening than daytime. I think a great 
many people really do not use the radio dur¬ 
ing the daytime. 

This witness’s testimony is given here at length, 
not as being conclusive, but as being indicative gen¬ 
erally of all the witnesses’ understandings of the 
problem and their opinions thereon. 

Another witness, who was the Mayor of Saginaw 
(R. 200), replied to the question: 

Well, I don’t know. That is a pretty hard 

question to ask me. I am never home in the 

daytime, never listening to the radio unless 

a ballgame in the afternoon, and at night I 

am not home very much. Although when I 

am home the radio set is on continuallv. 

The onlv statement I care to make is that I 
•/ 

am not home night after night. My time is 
consumed (R. 202). 

It is clear from the testimony of many of these 

i 

witnesses offered by appellant that their apparent 
choice of appellant’s proposed hours of operation 

i 

w’as due to the inclusion of evening hours of oper¬ 
ation, although some of these witnesses, who ex¬ 
pressed a desire for evening hours were not aware 
of the exact evening hours of operation proposed 
by appellant (R. 198, 208, 221, 226, 241, 253, 259, 
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270). One witness (Hansel), for instance, stated 
that it w 7 as his opinion that the 44 hours of 7 or 7: 1|5 
until about 10 or 10:30 P. M., would be the best 
hours for a local station” (R. 221), although th[e 
operation schedule of appellant as propounded t|o 
him in the question, as hereinabove set forth, ex¬ 
pressly stated that appellant would not operate 
during those particular hours jive days of the weSli 
(R. 14). Another witness (Otto) “felt” the houfs 
of 7 to 10: 30 were “important” (R. 226). i 
If the answers of these witnesses to this question 

had been of such character as to clearly and uii- 

* 

equivocably endorse appellant's staggered hours of 
operation, and ice have shown that they were ndj, 
we respectfully submit that such evidence w’ould 

not be compelling as to a grant of appellant's apppb 

! 

cation. Particularly is this true in view of the 

i 

other elements (such as existing broadcast service, 

coverage, interference, etc.) considered by the 

Commission in arriving at its finding on public 

interest, convenience, and necessity (R. 409-416), 

but obviously not considered bv these witnesses in 
* %/ 

their testimony. 

With respect to daytime service, counsel for ap¬ 
pellant conceded that continuous, rather than stag¬ 
gered, daytime operation would better serve the 
community of Saginaw (R. 260). 

Appellant insists (Brief page 14) that since pro¬ 
grams of various civic, educational, musical, and 
dramatic organizations are “uniformly planned in 
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advance,” they could be adapted to appellant’s pro¬ 
posed hours of operation. When it is considered 
that appellant would have but two evenings a week 
during which it could broadcast from 7 to 10:30 
P. M., it is questionable how much of this group 
of programs it could crowd into its available eve- 

i 

ning hours, and it is equally fair to assume that 
some of these programs could be arranged so as to 
coincide with intervener’s daytime operation. 

Although appellant examined more than 20 wit¬ 
nesses, none of whom were qualified as a matter of 
fact to state what the best hours of broadcasting 
actually were, its counsel strenuously objected 
when Mr. Gross, who was qualified by virtue of his 
experience in the operation of a radio broadcast 
station over a period of years, was asked, based 
upon this experience , to state the best hours for 
broadcasting purposes, and the basis for appel¬ 
lant’s objection was: 

Because it is within the power of the Fed¬ 
eral Communications Commission to decide 
whether any station should operate any time 
(R. 134). 

It is clear however, under the most favorable 
consideration which the Commission could possibly 
give the evidence of the witnesses presented by ap¬ 
pellant that the personal opinion of twenty-four 

i 

witnesses out of a community of 80,000, even if the 
evidence of all twenty-four was in accord (which 
it is not), is hardly sufficient to require the Commis- 
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sion to conclude that the operation of appellant’s! 
station would be in the public interest, conven-j 
ience, and necessity rather than that of the inter-1 
vener in the face of other evidence already herein 
discussed. It is respectfully submitted that the! 
finding of the Commission in this respect is amply! 
supported by substantial evidence and that suchj 
conflict as does exist cannot be settled by this court, 
for to do so would be to put its judgment against 
that of the administrative body charged with the 
duty of making such determinations. I. C. C. v. 
L. & N. By. Co., 227 U. S. 88 (1913). j 

Appellant contends (Brief, pp. 4-6) that the 
Commission’s finding as to its proposed hours of 
operation is “clearly erroneous and contrary to the 
undisputed evidence. ’ ’ j 

The Commission found (R. 411) that the hours 
appellant proposed to use “would preclude broad¬ 
casts from 10:00 A. M. to 2:00 P. M., from 3:30 
P. M. to 6: 30 P. M., and from 7: 30 P. M. to 10: 3|o 

P. M.” ! 

| 

The hours of operation proposed by appellant 
are included in the application filed with the Com¬ 
mission (R. 14); are embraced in a question ask^d 
more than a dozen witnesses (See question and rec¬ 
ord citations at p. 31 above); are reflected in the 
proposed program schedule for Saginaw Broad¬ 
casting Company (R. 353-362); are contained in 
the exceptions filed by Intervener to the Examin¬ 
er’s Report (R. 399), and unquestionably were re- 

I 

i 

I 

i 

i 

i 

i 







36 


ferred to by attorney for appellant in presenting 
oral argument to the Broadcast Division of the 
Commission (R. 411). All of the foregoing docu¬ 
ments the Broadcast Division of the Commission 
had before it in passing on the appellant’s appli¬ 
cation. It cannot, therefore, be seriously con¬ 
tended that the Commission did not actually know 
what hours of operation were proposed by appel¬ 
lant when it entered its Order denying the appli¬ 
cation (R. 407, 408). 

Appellant’s proposed hours of operation are set 

i 

out in its brief at pages 4 and 5, and are presented 
in graphic form in our brief (p. 28). A study of 
these hours of operation reveals that appellant’s 
proposed station would not offer broadcast service 
between the hours of 10 A. M. to 2 P. M. on any 
day, except Saturday; that no service would be 
offered between 3: 30 P. M. and 6 P. M. on any day 
except Saturday; that no broadcasts would be 

i 

offered from 7 to 10:30 in the evening except on 
Thursdav and Saturdav nights. 

The Examiner’s Report contains the following 
recitation (R. 388) : 

The staggered hours upon which the ap¬ 
plicant (appellant) proposes to operate 
would appear to preclude broadcasts on a 
regular basis from 10:00 A. M. to 2:00 
P. M., from 3:30 P. M. to 6:30 P. M. and 
from 7: 30 P. M. to 10: 30 P. M. 

This summarization by the Examiner of appel¬ 
lant’s proposed hours of operation is obviously in 








error and yet no exceptions were taken by appel¬ 
lant to this recitation in the Examiner’s Report l 

The statement in the Commission’s formal opin¬ 
ion (R. 411), referred to by appellant (Brief, p. 4), 
undoubtedly was copied verbatim from the Exam¬ 
iner’s summarization of appellant ’s hours I of 
operation (see above). 

In view of the many places in the record wlpch 
accurately set forth the hours of operation pro¬ 
posed by appellant, all of which was before ihe 
Commission at the time it entered its Order 
(R. 407, 408), it is submitted that the misstate¬ 
ment of appellant’s proposed hours of operation! in 
the Commission’s written decision was not prej¬ 
udicial error. 

It appears to be clearly established that an Ad¬ 
ministrative decision will not be overturned when 


there has been error, unless such error is shownj to 

i 

have been prejudicial. Ex Parte Pouliot, 196 Fed. 
437 (D. C. E. D. Wash. 1912); Kwock Jan Fat; v. 
White, 253 U. S. 454, 40 Sup. Ct. 566 (1920) ; 
U . S. ex rel Bilokumsky v. Tod, 263 U. S. 149, |44 
Sup. Ct. 54 (1923) ; Federal Trade Commission v. 
Good-Grape Company, 45 F. (2d) 70 (C. C. A. 6th, 


1930); State ex rel Hardstone Brick Company v. 
Department of Commerce , 174 Minn. 200,219 N. "W. 


81 (1928). | 

In view of the record in this case, it is submitted 


that the Commission’s finding that “the needs iof 
the area in and about Saginaw, Michigan, are shell 
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as to require the uninterrupted broadcast service 
until local sunset which is proposed by Messrs. 
Gross and Shields (Interveners)” (R. 415) is the 
exercise of its judicial discretion on the basis of 
conflicting evidence and should not be overturned 
or reversed on appeal. 

5. Concerning talent in the Saginaw area 

It appears from the record that the Saginaw 
area is possessed of an abundance of talent, quali¬ 
fied for broadcasting (R. 55-59, 71-73, 104, 105, 
119, 120, 240, 251, 267, 268, 286, 287, 297, 298, 309, 
316, 320, 322, 336-339). There was an effort on 
the part of appellants to show by several witnesses 
that this talent would not be available in the day¬ 
time. However the only witness truly qualified to 
testify regarding the time at which talent would 
be available was the President of the local Mu¬ 
sicians’ Union, which, he testified, was composed 
of 132 members (R. 337). He stated specifically 
that the Union had sufficient members to handle 
daytime broadcasts, nicely (R. 339). Even though 
the record indicates that more talent might be 
available in the evening, yet it is clear that ample 
talent would be available in the daytime, and in¬ 
tervener proposed to make full use thereof (R. 
124, 126) and had made provision in its operating 
expenses for a regularly employed studio band to 
be composed of residents of Saginaw (R. 126). 
Further, intervener had available to it a list of 


i 
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i 

! 

! 

I 


local talent in Saginaw (R. 124). This list had 
been composed as the result of amateur contests 
conducted in various theatres, and intervener pro¬ 
posed to use the list, as well as additional persohs, 
for auditioning purposes in a search for further 
suitable talent (R. 124). 

6. Concerning proposed program plans 

Appellant’s program service included broadcasts 
for religious, civic, educational, and philanthropic 
organizations (R. 353-362). Arrangements had 
been made for a regular news service (R. 70) aiid 
the extensive use of local talent (R. 353-362). The 
availability of this talent for broadcasting pur¬ 
poses is discussed above (p. 38). 

i 

Intervener’s program plans also included an ex¬ 
tensive use of local talent. It was proposed by tips 
applicant to extend the use of its facilities to all 
civic and charitable organizations and to broad¬ 
cast subjects of a general community interest on a 
gratis basis (R. 122). Definite arrangements hdd 
been made for the broadcasting of local and na¬ 
tional news (R. 122). Intervener proposed to giie 
particular attention to the farming area surround¬ 
ing Saginaw and planned to broadcast material 
available from Michigan State College, the State 
Agricultural Department, and the Michigan Live¬ 
stock Exchange (R. 123). It was further proposed 
by intervener to run a broadcast circuit from Sta- 
tionWJIM in Lansing, Michigan, to the proposed 


i 

i 
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station in Saginaw, making possible the simultane¬ 
ous broadcasting in both cities of programs which 
have proven to be of interest to the Lansing radio 
audience (R. 123). Intervener proposed to broad¬ 
cast all sport events which were available (R. 122). 
In this connection, Mr. Chester F. Miller, Super¬ 
intendent of city schools, testified that competitive 
athletics were extensivelv engaged in and that it 
was desirable to have these matters broadcast (R. 
322-328). Many of these athletic contests take 
place in the afternoon (R. 325). 

The Commission accepted both the appellant’s 
and intervener’s proposed program service as being 
meritorious and designed to meet the needs of the 
Saginaw area (R. 411, 413). 

7. Concerning electrical interference problems arising from appel¬ 
lant’s and intevener’s proposed operating assignments 

With respect to the electrical interference ex¬ 
pected to result from operation as proposed by ap¬ 
pellant, the record indicates that there are two 
stations located geographically at less than the sep- 

i 

aration generally recommended for the purpose of 
avoiding objectionable interference 3 (R. 125, 174). 
These empirical standards were evolved as a result 
of thousands of recordings, tests, surveys, and 
analyses. Under normal conditions, two stations 
simultaneously operating at distances greater than 
the separations recommended by these tables would 
not be expected to cause objectionable interference 


3 See footnote 1, page 17. 
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to each other. And, by the same token, when two 
stations are located at less than the recommended 
separations it is normally to be expected that their 
simultaneous operation would result in objection¬ 
able interference. 

I 

On the basis of the technical information ujjon 
which the empirical standards were promulgated, 
the Commission’s engineer, as an expert witness, 
predicted that operation on 1200 kc, in Saginaw, 
as proposed by appellant, would cause objection¬ 
able interference to the service of stations CKi^X 
and WFAM (R. 175), and would result in station 
WFAM causing an objectionable limitation to ap¬ 
pellant’s proposed station (R. 175). 

The Commission adopted the conclusions of jits 
expert witness to the effect that operation as pro¬ 
posed by appellant would cause objectionable in¬ 
terference to two existing stations, and would re¬ 
ceive an undue limitation on the service area it 
would normally be expected to serve (R. 412). 

Appellant offered engineering testimony (R. 
83-100; 363-380) in an effort to show that the 
Commission’s recommended separations were riot 
applicable to its proposed operating assignment, 
and, on the basis of such engineering testimony, 

' i 

that no objectionable interference would be ^x- 

i 

pected to follow from appellant’s proposed opera¬ 
tion (R. 91, 92). The Commission found that this 
engineering testimony of appellant, while not con¬ 
tradicted, was not based on tests of sufficient du- 
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ration to serve as a satisfactory basis for the con¬ 
clusions reached (R. 412). 

The appellant contends (Brief, pp. 6-9) that the 
Commission’s conclusion as to the inadequacy of 
its engineering testimony is rendered nugatory be¬ 
cause of an alleged erroneous summary of the num¬ 
ber of hours and days that the survey of appel¬ 
lant’s witness covered. 

The following charts show graphically the 
amount of time appellant’s engineering witness 
spent in gathering his technical information (R. 
363-380) : 

Readings designed to show reception in Saginaw, Michigan 


Date: 

Jan. 27, 1936_ 
Jan. 28, 1936- 
Jan. 29, 1936- 
May 27, 1936 
May 2S, 1936- 


ON 1200 KC 


Number of Hours 
1 hr. 24 min. 
1 hr. 06 min. 
_ 1 hr. 10 min. 
_ 2 hrs. 44 min. 
_ 2 hrs. 


Total, 5 days 


S hrs. 24 min. 


Date: 

Jan. 27. 1936. 
Jan. 28. 1936 


ON 1190 KC 


Number of Hours 
42 min. 
57 min. 


Total, 2 days— 


1 hr. 39 min. 


Date: 

Jan. 27, 1936. 
Jan. 28, 1936. 
Jan. 29, 1936 


ON 1210 KC 


Number of Hours 
_ 1 hr. 01 min. 
54 min. 
22 min. 


Total, 3 days 


2 hrs. 17 min. 






















I 

i 


Readings designed to show reception in South Bend, Indiand 

ON 1200 KC 

Date : Number of Hburs 

Feb. 14, 1936_21irs. 

May 20, 1936_2 hrs. 27 min. 

May 22, 1936_2 hrs. 47 min. 

_j- 

Total, 3 days_7 hrs. 14 min. 


Readings designed to show reception in Paw Paw, Michigan 


ON 1200 KC 

Date: Nt*m ber of Hours 

Feb. 11, 1936_1 hr. 45 min. 

The interference problem predicted by the Cotn- 
mission’s engineer (R. 175) relates solely to tfhe 
appellant’s proposed use of the 1200 he frequency, 
and does not involve the 1190 kc or the 1210 kc fre¬ 
quencies. In its Statement of Pacts, the Commis¬ 
sion, in the summarization, attacked by appellant 
(Brief, p. 6) of the number of hours and days of 
appellant’s engineering survey, referred solely to 
the recordings on 1200 he in Saginaw (R. 412). 
In the sentence following that summarization, the 
Commission referred to all of the measurements 
presented by the appellant’s witness, and drew its 
conclusion as to the inadequacy thereof (R. 412). 

The record indisputably shows that the record¬ 
ings on 1200 he in Saginaw taken by appellant’s 
engineer did not extend for more than 8 hours, nine 

minutes, 4 and were scattered over five nights (R. 

■ T 

4 The tabulation given on page 42 shows a total of eight 
hours and 24 minutes. This tabulation was obtained from 
the appellant’s technical Exhibits as printed in the recor^ at 
pp. 366-378. This immaterial discrepancy, which is in ap- 


| 


i 
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99,189) (instead of three nights, as recited by the 
Commission’s formal opinion (R. 412)). 

The expert opinion of the Commission’s engineer 
as to the sufficiency of these recordings as testified 
to by appellant’s engineer is shown by the follow¬ 
ing questions and answers (R. 189) : 

By Mr. Cunningham (Commission 
Counsel) : 

Q. Mr. Davis (Commission’s engineer), I 
believe you heard Mr. Martin (Appellant’s 
engineer) testify yesterday that virile in the 
Saginaw area he listened to several stations 
on the 1190, 1200, and 1210 channels for a 
period of eight hours and nine minutes aver¬ 
age, did you not? 

A. I think he testified it was eight hours 
and nine minutes on 1200 kc. I heard that 
testimony. 

Q. And I think it was approximately that 
or a little less with regard to the others. In 
your opinion, would that serve as a basis for 
determining what the strength of the vari¬ 
ous signals would be over a period of a year ? 

A. No; I doubt if accurate conclusions 
could be drawn from such a limited time 
survey as that here presented. It might 
possibly reflect accurate conditions, but the 
probabilities are that the average interfer¬ 
ence would be somewhat different than that 
gotten by a recording over that short period. 

pellant’s favor, is probably due to the difficulty in determin¬ 
ing from the Exhibits the actual time at which the record¬ 
ings began and ended. 
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May we emphasize that at the time of deciding 
this case and entering its Order herein, the Coin- 
mission had before it the entire record, on the 
face of which there is no dispute with respect to 
the time consumed by appellant’s engineering wit¬ 
ness in gathering his technical information. Tjhe 
Commission found (R. 412) that even though these 
measurements were not contradicted, they 4 4 did not 
cover a sufficient period of time to serve as a sat¬ 
isfactory basis for the conclusions reached” (i. e., 
no objectionable interference would result from Ap¬ 
pellant’s proposed operation (R. 91, 92)). 

In view of the record it is submitted that the 
Commission’s finding with respect to the inade¬ 
quacy of appellant’s engineering testimony to over¬ 
ride the expert testimony of the Commission’s en¬ 
gineer is an exercise of its judicial discretion Ion 
a matter expressly delegated to it by statute (Qec. 
303 of Communications Act of 1934, 48 Stat. 1082), 
and is amply supported by expert testimony in the 
record (R. 189). j 

The interference problem with respect to the 
station proposed by intervener concerns itself with 
one existing station. This is station W W J at 
Detroit, Michigan. In summarizing this prbb- 
lem, the Commission’s engineering witness whpse 
qualifications were conceded by all parties gAve 
the following testimony: j 

In that case I would expect objectionable 
interference within the 0.5 millivolt per 
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meter contour of WWJ in the vicinity 
of Saginaw. The 0.5 millivolt per meter 
contour, which is the limit to which re¬ 
gional stations are normally protected in 
the daytime, I believe to fall approximately 
in the vicinity of Saginaw, and therefore in 
that area south of Saginaw for about 15 
miles, and within the .5 millivolt per meter 
of WWJ I would expect objectionable inter¬ 
ference to the service of that station. That 
would be cross-talk principally, evidenced 
in the use of receivers of average or less 
than average selectivity. 

Likewise there would be some interference 
slightly within the 0.5 millivolt per meter 
contour of the proposed station in that por¬ 
tion of the proposed station’s service area in 
the direction of Detroit. That would extend 
within the .5 millivolt contour, but not as 
far as the 1 millivolt contour (R. 178). 
[Italics supplied.] 

That “portion of the proposed station’s service 
area in the direction of Detroit,” referred to by 
the Commission’s engineer as being expected to 
receive interference from WWJ, very closely ap¬ 
proximates that portion of the area between Sagi¬ 
naw and Detroit which does not properly consti¬ 
tute a part of the retail trade area of Saginaw 
(R. 186,187, 245). (See also testimony of witness 
Carlyle at page 171 of the record, and discussion 
above at p. 18.) 

The interference to station WWJ which is ex¬ 
pected to follow from operation as proposed by in- 











tervener will occur in a very small percentage! of 
that station’s service area (R. 182) and is expected 
to be evidenced only on receivers of average or less 
than average selectivity (R. 178). Naturally, since 
intervener will operate only during daytime hoikrs, 
there will be no interference to WWJ during fche 
evening and the Saginaw residents will continue to 

i 

be able to receive that station’s service at night, j 
It is apparent from the Commission’s decision 
on these applications that this problem of interfer¬ 
ence with Station WWJ was not considered suf¬ 
ficient to justify a denial of intervener’s applica¬ 
tion, in view of need in Saginaw for the service 
proposed by intervener (R. 409). j 

Appellant contends (Brief p. 8) that intervefrer 
w 7 as faced with a much more serious interference 
problem than was expected from appellant’s pro¬ 
posed operation, and that the Commission’s prefer¬ 
ence of intervener’s application was arbitrary &nd 
capricious because intervener did not offer any jen- 
gineering testimony. 

In all cases of applications for new broadcast 
facilities the Commission places in the record 'the 

i 

testimony of an expert allocation engineer from| its 
own staff as to what effect, if any, the proposed 
station w T ill have on existing stations, and the ex- 
tent, if any, to which existing stations will consti¬ 
tute a limitation on applicant’s proposed station. 
This testimony is based on the vast amountj of 
technical information in the files of the ConuPis- 
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sion and the expert knowledge of this witness who 
is a qualified engineer, and in the majority of cases 
constitutes the “best possible” evidence on alloca¬ 
tion problems in the broadcast field. 

If an applicant does not present an engineering 
witness on its own behalf, then the record stands 
or falls upon the evidence presented by the Com¬ 
mission’s engineer. 

In support of its contention that the intervener’s 
interference problem is more serious than that con¬ 
fronting appellant, appellant (Brief p. 28) at¬ 
tempts to draw a comparison as to the extent the 
actual separations for the assignments proposed 
are less than the recommended separations. 

The percentage of departure from the recom¬ 
mended separations is not necessarily proportionate 
to, or indicative of, the amount of interference ex¬ 
pected to follow. The factors of attenuation in 
the intervening territory, the attenuation charac¬ 
teristics of the frequency involved, the efficiency of 
the transmitting equipment, the selective charac¬ 
teristics of radio receiving sets, the features of sky- 
wave transmission, are all considered in arriving at 
a prediction of interference. 

The contention of appellant (Brief, p. 17) that 
the Commission’s engineer made his conclusions on 
a theoretical basis, wffiile appellant’s engineer based 
his conclusions on actual measurements and, there¬ 
fore, the testimony of appellant’s witness should 
prevail, fails for two reasons. First, the predic- 


tions of the Commission’s engineer were based 6n 
actual information obtained from thousands of 

i 

tests, surveys, etc., which also served as a basis for 
drafting the empirical standards. (See above, p. 40.) 
And in the second place, the few tests made by 
appellant’s engineer were not, as has been hereto¬ 
fore pointed out, sufficient to reflect accurately con¬ 
ditions which they contend are different from aver¬ 
age. Actually, in the final analysis, both engineers 
arrived at their conclusions by applying the same 
theoretical propositions to certain information. It 
follows without saying that, on a comparison of the 
information at the disposal of the Commission’s 
engineer with that offered by appellant’s engineer, 
the conclusions of the Commission’s engineer were 
entitled to much more weight. 

In an effort to minimize or nullify the interfer¬ 
ence expected to be caused by appellant’s proposed 
station to Station CKNX at Wingham, Ontario 
(R. 175), the appellant refers (Brief, pp. 27, 28)| to 
the operation of Station WMPC on 1200 kc; at 
Lapeer, Michigan, 22 miles closer to Wingham than 

i 

Saginaw. Appellant states that “ WMPC has b^en 
operating on the 1200 kc channel with the sapie 
power as proposed by appellant’s station simul¬ 
taneously with CKNX without causing any objec¬ 
tionable interference to or receiving interference 
from said station. ’ ’ There is absolutely no evidence 

in this record to sustain this conclusion of fact on 

. 

the part of appellant . 
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Even if Station WMPC is closer to Station 
CKNX than a station in Saginaw would be, yet 
expert testimony in the record clearly indicates 
that appellant’s proposed station would, at least, 
constitute an additional source of interference 
which the Commission’s engineer considered would 
be objectionable (R. 175). 

Ei an effort to minimize the interference ex¬ 
pected to follow^ from simultaneous operation of 
appellant's proposed station in Saginaw and Sta¬ 
tion WFAM in South Bend, Indiana (R. 175), ap¬ 
pellant contends (Brief, pp. 26, 27) that the Com¬ 
mission’s prediction thereon was based on an erro¬ 
neous assumption and quotes the Examiner’s “find¬ 
ing” on this problem. 

The Commission's engineer predicted interfer¬ 
ence between appellant’s station and Station 
WFAM on the basis of an actual mileage separa¬ 
tion of 167 miles against 185 miles recommended 
(R„ 175). Appellant’s engineer based his predic¬ 
tion on an actual separation of 171 miles (R. 86). 
The Commission accepted the mileage separation 
used by its own engineer as being accurate (R. 
412). In any event, the Commission’s engineer 
stated that “if the distance is just a few miles (off) 
either v'av, it would not change the intensity of the 
interference very greatly (R. 180). 

The recitation in the Examiner’s Report, on this 
question of interference with WFAM, character¬ 
ized by appellant as a “finding” (Brief p. 27), is- 
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merely the opinion of the Examiner as to the in¬ 
ference to be drawn from the record, and is in no 
way binding on the Commission. Nelson Bros . 
Bond and Mortgage Co . v. Federal Radio Commis¬ 
sion, 289 IT. S. 266 (1933). j 

On the basis of the whole record, we submit thnt 
the Commission’s findings with respect to the in¬ 
terference expected to follow from operation hs 
proposed by appellant (R. 412) and intervener (R. 

i 

409, 414) are supported by substantial evidence, 
and are neither arbitrary nor capricious. 

i 

i 

8. Concerning the legal, technical, and financial qualifications of 

appellant and intervener 

i 

i 

Both appellant and intervener were found by 
the Commission to be possessed of the requisite 
legal, technical, and financial qualifications (R. 
415), and the equipment proposed to be used by 
each is capable of operating in accordance with 
technical rules and regulations of the Commission 
(R. 176,179). j 

Appellant contends (Brief, pp. 20, 21) that “the 
Commission erred in finding the interveners wdre 
financially qualified to establish and operate a sta¬ 
tion as proposed by them.” We submit that the 
Commission’s finding in this regard is fully sus¬ 
tained by the record. 

Intervener estimated the construction costs for 

i 

the proposed station would be approximately $lf),- 
000 (R. 128), which w^ould include transmitter, an¬ 
tenna, speech input, studio equipment, studio and 


i 
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furniture. These construction costs were to be met 
by the advancement by the partners, upon demand 
(R. 116), of their proportionate part of the 
amount agreed upon. 

The record contains a partnership agreement be¬ 
tween partners Gross and Shields, which is printed 
in the Appendix hereto at p. 77, for the conveni¬ 
ence of the Court. This agreement was put into 
evidence at p. 102 of the record and is printed at 
R. 35. Under this agreement each partner agrees 
to contribute, in equal amounts, to the capital of 
the partnership, which is to consist of $25,000 
(R. 35). Both of the partners appeared at the 
hearing and specifically testified that they were 
prepared to immediately advance their share of the 
capital (R. 101,119). 

Partner Shields stated that he had about $9,000 
available in cash, “securities which are salable 
within a couple of hours” (R. 101), and that he had 
no liabilities except a possibility of “one or two 
small assessments on bank stocks.” Partner 
Shields also owns 1,090 shares in the W. S. Butter¬ 
field Theatres, Inc. (R. 107), on which he placed a 
value of at least $10 per share (R. 108). 

Partner Gross owns a one-third, or $10,000, in¬ 
terest in the licensee of Station WJIM, at Lansing, 
Michigan (R. 137,138). The assets of this station 
include about $36,000 cash and $17,000 bonds (R. 
140). In addition, partner Gross personally owns 
$5,000 in Government Bonds, has $10,000 cash, and 
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also owns $15,000, market value, oil other bonds 
“listed on the New York market, which can be sdld 
at a few moments’ notice 7 ’ (R. 141). 

The Examiner concluded that “both appellant 

j 

and intervener are apparently legally, technically, 
and financially qualified to construct stations sujdi 
as they respectively propose 77 (R. 395). The ap¬ 
pellant did not take exception to this conclusion jof 
the Examiner or his report of the evidence on which 
it is based. 

In view of the above-mentioned evidence in the 
record, it is respectfully submitted that the Com¬ 
mission’s finding that intervener is financially 
qualified is supported by substantial evidence afid 
is neither arbitrary nor capricious. 

C. Findings of fact by the Commission, supported by sub¬ 
stantial evidence, are conclusive and should be sus¬ 
tained 

Appellant had no right under the Communica¬ 
tions Act of 1934 (48 Stat. 1064) to construct apd 
operate a new broadcast station unless he made a 
proper showing that public interest, convenience, 
or necessity would be served thereby. Whether 
or not public interest will be served is a question 
of fact to be determined by the Commission frcjm 
the record before it. The Commission found that 
public interest, convenience, and necessity woqld 
not be served by a grant of the application of Sagi¬ 
naw Broadcasting Company, and we have already 
shown that the record sustains this finding (Brief 



54 


pp. 16-51). Technical Radio Laboratory v. Federal 
Radio Commission, 59 App. D. C. 125, 36 F. (2d) 
111 (1929) ; General Broadcasting System, Inc. v. 
Federal Radio Commission, 60 App. D. C. 64, 47 F. 
(2d) 426 (1931) ; Marquette University v. Federal 
Radio Commission, 60 App. D. C. 44, 47 F. (2d) 
406 (1931). 

That the Commission’s findings of fact are con¬ 
clusive unless manifestly against the evidence is 
established by the following cases: Technical Radio 
Laboratory v. Federal Radio Commission, 59 App. 
D. C. 125, 36 F. (2d) 111 (1929); C. L. Carrell v. 
Federal Radio Commission, 59 App. D. C. 131, 36 
F. (2d) 117 (1929); City of Netv York v. Federal 
Radio Commission, 59 App. D. C. 129, 36 F. (2d) 
115 (1929); Havens & Martin, Inc., v. Federal 
Radio Commission, 59 App. D. C. 393, 45 F. (2d) 
295 (1930) ; TF. 0. Ansley, Jr., v. Federal Radio 
Commission, 60 App. D. C. 19, 46 F. (2d) 600 
(1930); General Broadcasting System, Inc., v. 
Federal Radio Commission, 60 App. D. C. 64, 47 F. 
(2d) 426 (1931), in which this Court said: “The 
question at issue is one of fact which the Commis¬ 
sion has decided after healing all of the evidence. 
The present appeal calls upon this Court to deter¬ 
mine whether the decision is manifestly against 
the evidence. If so, it should be reversed; if not, 
it should be affirmed.” Marquette University v. 
Federal Radio Commission, 60 App. D. C. 44, 47 F. 
(2d) 406 (1931), in which this Court said: “This 








55 


case turns solely upon a question of fact, and inas¬ 
much as the Commission is vested with authority 
to regulate the licensing of broadcasting stations 
in such a manner as to best subserve public inter¬ 
est, convenience, and necessity, the Court will hesi¬ 
tate to set aside a finding of the Commission unless 
it appears to be manifestly contrary to the evi¬ 
dence.’ 7 Reading Broadcasting Company v. Fed¬ 
eral Radio Commission, 60 App. D. C. 89, 48 F. 
(2d) 458 (1931); KFKB Broadcasting Associa¬ 
tion, Inc., v. Federal Radio Commission, 60 App. 
D. C. 79, 47 F. (2d) 670 (1931); Rev. John tV. 
Sprout v. Federal Radio Commission, 60 App. D. C. 
333, 54 F. (2d) 444 (1931); W. E. Riker v. Federal 
Radio Commission, 60 App. D. C. 373, 55 F. (2d) 
535 (1931) ; Woodmen of the World Life Insurance 
Company (Station WOW) v. Federal Radio Com¬ 
mission, 61 App. D. C. 54, 57 F. (2d) 420 (1932); 
Radio Investment Company, Inc., v. Federal Radio 
Commission, 61 App. D. C. 296, 62 F. (2d) ^81 
(1932); Davidson v. Federal Radio Commission, 
61 App. D. C. 249, 61 F. (2d) 401 (1932) ; Beebe v. 
Federal Radio Commission, 61 App. D. C. 273, 61 
F. (2d) 914 (1932) ; Head of the Lakes Broadcast¬ 
ing Company v. Federal Communications Commis¬ 
sion (1936), 66 App. D. C. 19, 84 F. (2d) 396; 

l 

Radio Service Corporation v. Federal Communica¬ 
tions Commission, 64 App. D. C. 323, 78 F. (2$) 
297 (1935) ; Don Lee Broadcasting System v. Fed¬ 
eral Communications Commission, 64 App. D. C. 
228, 76 F. (2d) 998 (1935). 
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D. The examiner’s recommendation 

The appellant contends (Brief, p. 9) that the 
Commission “erred’' in “finding” that the Exam¬ 
iner recommended a denial of both applications 
(R. 410). This contention has reference to a sen¬ 
tence in a paragraph of the Commission’s formal 
opinion wherein is recited the procedural develop¬ 
ments of intervener’s and appellant’s applications, 
and is not, nor could it possibly be, construed as a 
“finding.” 

In any event, the Commission is specifically 
charged with the duty under Section 319 (b) of 
the Communications Act of 1934 (48 Stat. 1089) of 
making its own decision from the record, irrespec¬ 
tive of the Examiner’s recommendations. Nelson 
Bros. Bond & Mortgage Co. v. Federal Radio Com¬ 
mission, 289 U. S. 266 (1933). 

At the time of entering its Order in the prem¬ 
ises, the Commission had before it the actual report 
of the Examiner, which recommended a grant of 
appellant’s application (R. 397). It is clear from 
the whole of the Commission’s decision that it con¬ 
sidered that Examiner’s Report, and this recitation 
of the procedural steps was simply an inadvertence 
which caused appellant no injury, and of which ap¬ 
pellant ought not to be allowed to take advantage. 

E. Findings proposed by appellant are either not re¬ 
quired or are not compelled by the record 

Appellant contends (Brief, pp. 22-44) that the 
Commission’s Statement of Facts and Grounds 








for Decision was 4 ‘arbitrary and capricious in that 
it failed to make findings on questions of fact, ma¬ 
terial to a proper determination of the proceedings, 
which were established by clear and indisputable 
evidence/’ 

i 

In support of this contention appellant cites the 
case of Steam Tug E. A. Packer v. New Jersey 
Lighterage Co., 140 IT. S. 360 (incorrectly citfed 
as 456), 35 L. ed. 453. 

The Packer case arose under admiralty proceed¬ 
ings where, according to statute, the Circuit Cofirt 
made certain findings of fact. The Supreme Court 
concluded that it was well settled that on appeal it 
was bound to accept the findings of the Circuit 
Court as conclusive, and was limited to a deter¬ 
mination of questions of law. The Court cited 
with approval a case wherein it is stated that 
“where the circuit court has passed on all the 
issues we (the Supreme Court) camiot listen:to 
complaints that it has refused to find certain fat-ts 
which it was asked to find, or has found certain 

i 

other facts which the weight of the testimony (jlid 
not warrant,” The Annie Lindsay, 104 U. S. 4§5. 

In this case “findings of fact” were made by the 
Circuit Court pursuant to a statute (i. e., 18 Stat. 
315, c. 77), w’hich also placed a limitation on the 
power of the Supreme Court to pass upon disputed 
questions of fact, and limited its review to ques¬ 
tions of law. Inasmuch as the Supreme Court was 
here passing upon its power of review’ under the 
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particular statute, we respectfully submit that the 
principles enunciated therein cannot be held to be 

i 

controlling in determining the power of the Court 
of Appeals to review decisions of the Federal Com¬ 
munications Commission under another statute . 
The principle enunciated in the Packer case, how'- 
ever, that the statute governs, we submit, is appli¬ 
cable to this case, and that Section 402 (e) of the 
Communications Act of 1934 (48 Stat. 1093) con¬ 
trols the power of this Court to review the Order 
in the premises. (See above pp. 53-56.) 

However, the parallel between the Packer case 
and the decisions of the Court of Appeals under 
Section 402 (e) is striking. The principle of the 
Packer case, that “the findings must contain all the 
facts and circumstances necessary to a proper de¬ 
termination of the questions involved" has been 
followed by the Commission in this case (R. 408- 
416). 

The sole question for the Commission to deter¬ 
mine was whether public interest, convenience, and 
necessity would be served by granting either the 
application of appellant or intervener (Section 
319 (a) of the Communications Act of 1934 
(48 Stat. 1089)). The Commission found that 
public interest, convenience, and necessity would be 
served by granting intervener’s application and 
that public interest, convenience, and necessity 
would not be served by granting appellant’s appli¬ 
cation (R. 416). 
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The evidence in the record which sustains th6 

i 

Commission’s finding on public interest, convene 
ience, and necessity is reviewed at great length 
hereinbefore at pp. 16-53. 

With respect to the contention of appellant that 
it was error for the Commission to “fail” to makp 
certain findings (Brief, pp. 22-44) we submit that 
the Commission has made the finding on public 
interest, convenience, and necessity (R. 416) re¬ 
quired by the Statute and that its Statement o£ 
Facts and Grounds for Decision accurately reflects 
the record and contains all of the findings necessary 
to sustain the Commission’s conclusion thereon 
(R. 408-416). | 

It is not contended by appellant that the “find¬ 
ings” the Commission “failed to make” are re¬ 
quired by any statute, but that the “findings” wefe 
compelled by the record. 

Appellant first contends that the Commission 
should have found that Partner Gross of the inter¬ 
vener attempted “to coerce and intimidate certaiii 
witnesses appearing at the request of and on behalf 
of the appellant” (Brief, pp. 23-26). 

Coercion is defined by Bouvier as follows: 

i 

I 

Direct or positive coercion takes place 
when a man is by physical force compelled 
to do an act contrary to his will. 

Implied coercion exists where a person is 
legally under subjection to another, and is 
induced, in consequence of such subjectioin 
to do an act contrary to his will. 
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Webster defines “intimidate” as follows: 

To make timid or frighten; to inspire or 
affect with fear; to make fearful; to 
frighten; specifically, to deter, as by threats; 
to overawe; cow. 

A careful study of all the evidence in the record 
relating to this question (R. 142,143,156,157,196, 
197,202, 203, 246, 247, 263-266, 285) does not reveal 
one iota of testimony which indicates that the con¬ 
duct of Partner Gross resembled any of the action 
referred to by the above definitions as constituting 
“coercion” or “intimidation.” 

We submit, therefore, that this finding contended 
for by appellant would have been contrary to the 
evidence and arbitrary and capricious had the 
Commission made the same. 

Appellant next contends (Brief, pp. 26-29) that 
it was error for the Commission to fail to find that 
a station operating as proposed by appellant would 
not cause objectionable interference to, nor receive 
objectionable interference from an existing sta¬ 
tion. 

The interference expected to follow from opera¬ 
tion as proposed by appellant is discussed herein¬ 
before at pp. 40-51. We submit that the 
Commission's finding that appellant's proposed 
station would cause objectionable interference to 
two existing stations and would receive an undue 
limitation on its own service area (R. 412) is fully 
sustained by the record. 
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It is next contended (Brief pp. 30-32) that | it 
was error for the Commission to fail to find that a 
station operating as proposed by intervener would 
cause objectionable interference to an, existing sta¬ 
tion and would receive objectionable interferenbe 

i 

therefrom. A discussion of the interference ex¬ 
pected to follow from operation as proposed by ijn- 
tervener is found hereinbefore at p. 45. T^ie 
Commission’s Statement of Facts and Grounds for 
Decision very clearly indicates that the Commis¬ 
sion recognized that a limitation on the service of 
Station WWJ and intervener’s proposed station 
would result from the use of the operating assign¬ 
ment requested by intervener (R. 414). However, 
the Commission concluded, upon a review of the 
whole record, that this interference problem was 
not sufficient to justify a denial of the application 
in view of the conclusive showing of public nebd 
for the service proposed (R. 409). j 

Appellant further contends (Brief, pp. 32-33) 
that the Commission erred in failing to find that 
interveners were “ strangers to the community of 
Saginaw and had no acquaintanceship with tike 
business, social, or civic activities of Saginaw su<ph 
as would make them conversant with the needs dr 
qualify them to operate a local broadcasting sta¬ 
tion in the public interest, convenience, and neces¬ 
sity.” We have heretofore discussed this problem 
at p. 19f. The evidence there discussed clearly 
indicates that the interveners were not strangers to 
the community, in the first place, and, in the second 

30824—37-5 
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place, had formed an advisory committee composed 
of seven local residents of Saginaw whose 4 4 civic¬ 
mindedness ” is beyond question for the purpose of 
advising the station on matters of educational, 
civic, religious, and other 44 public welfare” broad¬ 
casts (R. 120-122). 

In view of the aforementioned evidence, it is 
respectfully submitted that the 44 finding” proposed 
by appellant in this regard would have been con¬ 
trary to the evidence and arbitrary and capricious. 

The remainder of appellant’s contentions with 
respect to alleged error in 4 4 failing to make find¬ 
ings” (Brief, pp. 34-44) deal with the extent of 
cooperation, support, and availability of talent 
which intervener might expect. This question is 
discussed fully hereinbefore at pp. 17-24; 38, 39, 
and we respectfully submit, in light of the evidence 
there reviewed, that the 44 findings” contended for 
by appellant would have been contrary to the evi¬ 
dence and arbitrary and capricious. 

F. Public interest, convenience, and necessity does not 
require preferment of local applicant over non¬ 
resident applicant in every case 

It is contended by appellant that the Commis¬ 
sion’s grant of intervener’s application and denial 
of appellant’s amounted to a 44 preferment” of 
outside over local applicants, and constituted a 
44 misapplication of the legislative standard.” 

It is true that some of the Commission’s de¬ 
cisions indicate that 44 residence” of an applicant 



is one factor to be considered in passing on appli-j 
cations for broadcast facilities. However, none! 

i 

of these cases are authority for the proposition that 
“local” applicants must be preferred in every case. 
It is rather that the question of residence is looked! 

i 

into for the purpose of determining the applicant’^ 

i 

knowledge of local conditions and concluding there¬ 
from whether the needs of that area will be met by 
the proposed service. 

In the instant case, even though both partner^ 
of intervener are residents of Lansing, Michigan! 
the record affirmatively indicates (1) a similarity 
between the two areas (i. e. Saginaw and Lansing) 
(R. 123) ; (2) extensive business interests in Sagif 
naw owned by Partner Shields (R. 102, 103) ; (3^ 
numerous visits to, and an acquaintanceship with 
the Saginaw community on behalf of Partner 
Gross (R. 142, 158); and (4) a committee comi- 
posed of seven prominent residents of Saginawj, 
whose knowledge of local conditions cannot be 
challenged, who will counsel and advise intervene 
er’s station in the matter of “public welfare7 
broadcasts (R. 120-122). 

In view of (1) the foregoing evidence of ability 
on the part of intervener to meet the needs of the 
Saginaw community; (2) the comparison herein¬ 
before of intervener’s and appellant’s expected cov¬ 
erage and hours of operation (at pp. 25-38); (3^ 
the interference expected to follow from operation 
as proposed by each applicant (Our brief, pp. 40- 
51); and (4) the need in Saginaw for additional 







64 


broadcast service (Our brief pp. 17-24) it is sub¬ 
mitted that the Commission's decision herein is 
not a “preferment” of outside over local, residents. 
On the contrary, a study of the Commission’s for- 
mal opinion shows conclusively that its decision is 
the result of weighing all of the evidence in the rec¬ 
ord and, after considering all of the factors thereon 
arising, exercising its discretion on the question as 
to which application would better serve public in¬ 
terest, convenience, and necessity (R. 408-416). 

It is submitted, therefore, that the Communica¬ 
tions Act of 1934 does not require preferment of 
local over outside applicants, and the Commission’s 
finding of public interest, convenience, and neces¬ 
sity is the result of a consideration of all of the fac¬ 
tors which go to make up this finding. (See pp. 
16-53, above). 

G. The order and decision of which appellant complains 

are valid 

The Order of the Commission in the premises, 
as evidenced by its published minutes of Feb¬ 
ruary 9,1937, reads as follows: 

Minutes of the 

Federal Communications Commission 

(BROADCAST DIVISION) 

Minute #458, February 9,1937,10:30 A. M. 

Present*. Commissioners Sykes, Chair¬ 
man, Case and Prall. 

Upon consideration of the application, 
record and evidence in these cases, Examin- 





er’s Report No. 1-289, the exceptions there¬ 
to and oral argument heard, the Broadcast 
Division this day found that the public 
interest, convenience, and necessity would 
not be served by granting the application 6f 
Saginaw Broadcasting Co., for construction 
permit, and that public interest, con¬ 
venience, and necessity would be served by 
granting the application of Harold F. Gross 
and Edmund C. Shields, for construction 
permit, and entered its final order denying 
and granting, respectively, the same in tike 
following cases (Examiner overruled) : 


Ex. 

Report 
& Dock 
No. 

File No. 

Applicant 

Call 

Letters 

Nature of Applica¬ 
tion 

j 

Action I 
Taken 

1 

I 

1-289 

3651 

B2-P-794 

Saginaw 
Broadcstg. 
Co., Sagi¬ 
naw, Mich. 

1 

New.. 

Construction per¬ 
mit for new 
broadcast sta¬ 
tion to operate 
on 1,200 kc; 100 
w night, 250 w 
day; specified 
Hours. (Site to 
be determined, 
subject to Com¬ 
mission’s ap¬ 
proval.) 

Application 

Denied: 

' 

i 

i 

■ 

| 

1 

3899 

B2-P-936 

1 

Harold F. 
Gross & 
Edmund C. 
Shields, Sag¬ 
inaw, Mich¬ 
igan. 

New.. 

i 

Construction per¬ 
mit for new 
broadcast sta¬ 
tion to operate 
950 kc; 500 
watts; Daytime. 
(Site to be de¬ 
termined, sub¬ 
ject to Commis¬ 
sion’s approval.) 

Application 
Granted 
subject to 
compliance 
with Rule 
131. 

1 

1 


The Order as herein entered shall be effec¬ 
tive at 3 A. M. Eastern Standard Tinie, 

March 16, 1937. j 

The Commission will issue and publish ^t 

a subsequent date an opinion setting forth 
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a statement of the facts appearing of record 
and the grounds for the decision herein 
reached. 

On March 16, 1937, the Commission adopted its 
Statement of Facts and Grounds for Decision, in 
which was set forth the basis for its findings on 
public interest, convenience, and necessity (R. 408- 
416). 

Section 307 (a) of the Communications Act of 
1934 (48 St at. 1083) provides: 

The Commission, if public convenience, 
interest, or necessity will be served thereby 
* * * shall grant to any applicant there¬ 
for a station license provided for by this 
Act. 

Section 309 (a) of the Communications Act of 
1934 (48 Stat. 1085) provides: 

If upon examination of any application 
for a station license or for the renewal or 
modification of a station license the Com¬ 
mission shall determine that public interest, 
convenience, or necessity would be served by 
the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in 
accordance with said finding. * * * 

[Italics supplied.] 

Section 319 (a) of the Communications Act of 
1934 (48 Stat. 1089) provides in part: 

No license shall be issued under the au¬ 
thority of this Act for the operation of any 
station, the construction of which is begun 
or is continued after this Act takes effect, 
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unless a permit for its construction has been 
granted by the Commission upon written ap¬ 
plication therefor. The Commission may 
grant such permit if public convenience, in¬ 
terest, or necessity will be served by the con¬ 
struction of the station. * * * 

From the foregoing, it is apparent that the oiily 
“finding” the Commission is required to make Un¬ 
der the Communications Act of 1934 is that of 

i 

“public interest, convenience, and necessity.” 

This the Commission has done, both in the min¬ 
ute entry set forth above and in its formal opinion 
adopted and published thereafter (R. 416). j 

The sufficiency of the w’ords, “public interest, 

i 

convenience, and necessity,” when read in the light 
of the rest of the Act, to declare the policy of the 
law’ and fix the legal principles w’hich are to con¬ 
trol in given cases is clearly established by the case 
of United States v. American Bond <fc Mortgage 
Co., 31 F. (2d) 448 (1929) and the authorities 
therein cited at pp. 457, 458. 5 

_ i 

5 Mutual Film Corporation v. Industrial Commission , 236 
U. S. 230, 245, 35 S. Ct. 387, 392 (59 L. ed. 552); Hampton, 
Jr., <& Co. v. United States , 276 U. S. 394, 396, 48 S. Ct. 348, 
72L.ed. 624; United States v. Chemical Foundation, Inc., 272 
U. S. 1,12,47 S. Ct. 1, 71 L. ed. 131; Mahler v. Ely, 264 jj\. S. 
32, 44 S. Ct. 283, 68 L. ed. 549; Douglas v. Noble, 261 U. S. 
165, 169, 43 S. Ct. 303, 67 L. ed. 590; Inter-Mountain Rats 
Cases, 234 U. S. 476, 486, 34 S. Ct. 986, 58 L. ed. 1408; Red 
“C” Oil Mfg. Co. v. Board of Agriculture . 222 U. S. 380L 32 
S. Ct. 152, 56 L. ed. 240; Monongahela Bridge Co. v. United 
States, 216 U. S. 177, 30 S. Ct. 356, 54 L. ed. 435; Union 
Bridge Co. v. United States, 204 U. S. 364, 385, 27 S. Ct. 
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In the case of Meeker v. Lehigh Valley R. R. Co., 
263 U. S. 412, 427, 428 (1915) cited with approval 
in the case of Lehigh Valley R. R. Co. v. Mills, 
238 U. S. 473 (1915), the Court held that the In¬ 
terstate Commerce Act did not require a statement 
of the “evidential or primary facts” and that what 
the statute did require was a citing of the “ulti¬ 
mate facts. ” 

Furthermore, after deciding the case upon the 
jurisdictional finding of fact, it was perfectly 
proper for the Commission to make additional sub¬ 
sidiary findings of fact as a part of the record, the 
<whole matter being still within its jurisdiction. 
North v. Peters, 138 U. S. 271 (1891) ; South Utah 
Mines and Smelters v. Beaver County, 262 U. S. 
325 (1923). The Commission’s order of Septem¬ 
ber 22,1936, expressly made its Statement of Facts 
and Grounds for Decision, containing special find¬ 
ings of fact thereon, a part thereof. ( Georgia 
Public Service Commission v. United States, 283 
U. S. 765, 770, 771, 772 (1931)). 

Section 4 (i) of the Communications Act of 1934 
(48 Stat. 1066) provides: 

The Commission may perform any and 
all acts, make such rules and regulations, 

367, 51 L. ed. 523; Lieberman v. Van De Carr. 199 U. S. 552, 
561, 562, 26 8. Ct. 144, 50 L. ed. 305; Buttfield v. Stranahan , 
192 U. S. 470, 491, 493, 496, 24 S. Ct. 349, 48 L. ed. 525; 
Gundlhg v. Chicago , 177 U. S. 183, 20 S. Ct. 633, 44 L. ed. 
725; Field v. Clark, 143 U. S. 649, 681, 693, 694, 12 S. Ct. 
495, 36 L. ed. 294. 
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and issue such orders, not inconsistent with 
this Act, as may be necessary in the execu¬ 
tion of its functions. 

i 

Section 4 (j) of the Communications Act of 1934 
(48 Stat. 1066) provides : 

The Commission may conduct its proceed¬ 
ings in such manner as will best conduce 
to the proper dispatch of business and to tfie 
ends of justice. * * * 

The practice of the Commission in issuing apd 
publishing, at a date subsequent to its decision, an 
opinion setting forth statements of fact appearing 
of record, and the grounds for the decision reached 
in its order which support the finding of “ public 
convenience, interest, or necessity,” is in strict 
accord with the spirit and letter of the Communi¬ 
cations Act of 1934 and has not prejudiced appel¬ 
lant. 

Appellant’s appeal is taken under Section 402 
(c) of the Communications Act of 1934 (48 Stat. 
1093), which provides for the taking of an appeal 
“within twenty days after the decision complained 
of is effective. ’ ’ Said section further provides that 
“within thirty days after the filing of said appeal 
the Commission shall file with the court the origi¬ 
nals or certified copies of all papers and evidence 
presented to it upon the application or order in¬ 
volved, and also a like copy of its decision thereon, 
and shall, within thirty days thereafter, file a full 
statement in writing of the facts and grounds for 
its decision as found and given by it * * V’ 

[Italics supplied.] 
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The “full statement” in writing is not the “find¬ 
ing” or the “decision.” It is respectfully sub¬ 
mitted that if Congress had intended that the 
“decision” of the Commission in each case should 
embody therein a “full statement in writing of 
the facts and grounds for its decision as found and 
given by it” there would have been no requirement 
in Section 402 (c) of the Act for the filing of a 
“full statement,” because the provision for the 
filing of such a statement vrould have been covered 
in the requirement of the filing of its “decision.” 
The Commission has consistently followed the 
practice of issuing and publishing an opinion 
setting forth a statement of facts appearing in the 
record, and the grounds for its decision, at a date 
subsequent to the date upon which the order is 
issued, since the conduct of its proceedings in this 
manner will “best conduce to the proper dispatch 
of business and to the ends of justice,” and this 
Court has heretofore affirmed the Commission’s 
decisions, where the point has been expressly 
raised, in the following cases: Don Lee Broad¬ 
casting System v. Federal Communications Com¬ 
mission (1935), 64 App. D. C. 228, 76 F. (2d) 

_ i 

998; W. 0. Ansley, Jr., v. Federal Radio Commis¬ 
sion (1930), 60 App. D. C. 19, 46 F. (2d) 600; 
General Broadcasting System, Inc., v. Federal 
Radio Commissioyi (1931), 60 App. D. C. 64, 47 F. 
(2d) 426. 

As to appellant’s contention that the Communi¬ 
cations Act is unconstitutional if it provides for 






71 


the practice herein followed, we respectfully refer 
to the case of United States v. American Bond & 
Mortgage Company, supra, wherein the sufficiency 
of the legislative standard fixed by the Radio Act 
was attacked, and upheld as a constitutional dele¬ 
gation of legislative authority. It cannot be seri¬ 
ously contended at this stage in the development 
of radio jurisprudence that the Communications 
Act constitutes an unlawful delegation of legisla¬ 
tive power. 

H. Power of the Court to grant relief requested by 

appellant 

i 

! 

Appellant requests that the Commission’s aetijon 
granting intervener’s, and denying appellant’s ap¬ 
plication, be reversed and set aside and “an order 
issued by this Honorable Court granting the ap¬ 
plication of appellant and denying the application 
of intervener” (Brief, p. 55). 

i 

Section 319 (a)' of the Communications Act of 
1934 (48 Statute 1089) provides as follows: 

No license shall be issued under authority 
of this Act for the operation of any station 
the construction of which is begun or is con¬ 
tinued after this Act takes effect, unlesk a 
permit for its construction has been granied 
by the Commission upon written application 
therefor. The Commission may grant such 
permit if public convenience, interest, or 
necessity will be served by the construction 
of the station. 
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The power of this court is provided in section 
402 (e) of the Communications Act of 1934 (48 
Statute 1093) as follows: 

* * * re yi ew bv this court shall be 

* 

limited to questions of law and that findings 
of fact by the Commission, if supported by 
substantial evidence, shall be conclusive un¬ 
less it shall clearly appear that the findings 
of the Commission are arbitrary or capri¬ 
cious * * *. 

In Federal Radio Commission v. Nelson Bros. 
Bond & Mortgage Co., 289 U. S. 266 (1933), the 
Supreme Court said in this connection (pp. 
276-277): 

i 

* * * The provision that the commis¬ 

sion’s findings of fact, if supported by sub¬ 
stantial evidence, shall be conclusive unless 
it clearly appears that the findings are arbi¬ 
trary or capricious, cannot be regarded as an 
attempt to vest in the court an authority to 
revise the action of the commission from an 
administrative standpoint and to make an 
administrative judgment * * *. 

On the power of the Court of Appeals, when an 
appeal is taken to them from a decision of the Com¬ 
mission, the Supreme Court said at p. 278 in the 
Nelson case, supra: 

* * * Tlie provision (Sec. 402 (e), 48 
Stat. 1093) that, in case the court reverses 
the decision of the commission, “it shall 
remand the case to the commission to carry 
out the judgment of the court” means no 
more than that the commission in its fur- 





ther action is to respect and follow 
court’s determination of the question 
law * * *. 


the 

bf 


Under the Communications Act, the Oommissibn 
is charged with the duty of making a finding bn 

i 

public interest, convenience, and necessity in takihg 
action on applications, and, in the absence of such 
a finding ~by the Commission, no construction per¬ 
mit can legally be issued to appellant. Thus it is 
respectfully submitted that even if the Court were 
to find that the action of the Commission was with¬ 
out substantial evidence to support it (and we sub¬ 
mit that it cannot so find in view of the record), 
the proper procedure would be for the case tojbe 
remanded to the Commission in order that further 
action, not inconsistent with the opinion of the 
court herein may be taken by the Commission.! 


V. CONCLUSION 

| 

For the reasons hereinbefore set forth, it) is 
respectfully requested that this Court reconsider 
its action denying the Commission’s Motion to dis¬ 
miss and grant the same; or, failing in this,! to 

i 

affirm the Commission’s Decision. 

Federal Communications Commission, 

By Hampson Gary, 

General Counsel. 

George B. Porter, 

Assistant General Counsel. 

i 

Fanney Neyman, 

Assistant Counsel. i 

Frank U. Fletcher, 

Assistant Counsel . 




APPENDIX A 


In the United States Court of Appeals for the Dis¬ 
trict of Columbia. Saginaw Broadcasting Com¬ 
pany, a Corporation, Appellant v. Federal Com¬ 
munications Commission; Harold F. Gross and 
Eimund C. Shields, Interveners . No. 6990 

MOTION TO RECONSIDER ACTION OF THIS COURT JULY 
22, 1937, DENYING MOTION OF FEDERAL COMMUNI¬ 
CATIONS COMMISSION TO DISMISS ABOVE-ENTITLED 
APPEAL AND POSTPONE FINAL ACTION THEREON 
UNTIL AFTER ORAL ARGUMENT 

Now comes the Federal Communications Com¬ 
mission by its counsel and moves the Court to re¬ 
consider its action of July 22, 1937, denying the 
Commission’s Motion to Dismiss the above-entitled 
cause, and postpone final action thereon until after 
oral argument on the merits, and for grounds 
therefore respectfully shows the Court: 

1. The Motion to Dismiss filed by the Commis¬ 
sion is predicated upon the proposition that this 
Court does not have jurisdiction to hear and deter¬ 
mine an appeal where the facts show that the ap¬ 
peal has not been taken within the time provided 
by Section 402 (c) of the Communications Act of 
1934 (48 Stat. 1093) ; viz, within twenty (20) days 
from the effective date of the Commission’s 
decision ; 

2. The basis for the Commission’s contention 
that the appeal has not been taken within the time 

(74) 
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provided by Section 402 (c) of the Communica¬ 
tions Act of 1934 is that the appeal was not filed 
within twenty (20) days from the effective date c|f 
the decision of the Commission of which it com- 
X)lains, namely, twenty (20) days from March 16, 
1937, which would have been April 5, 1937, but, fin 
fact, was filed on June 18,1937: 

3. The appellant contends that the Notice of 
Appeal shows the apj)eal was filed within twenijy 
(20) days after the action of the Commission de¬ 
nying appellant’s Petition for Rehearing and that 
the effective date of the Commission’s decision, 
therefore, became the date on which action had 
been taken on its Petition for Rehearing, 
other words, it contends that the twenty (20) ddy 
period under Section 402 does not start to run until 
action of the Commission upon application ffyr 
rehearing under Section 405; 

4. The action of this Court in denying the Com¬ 
mission’s Motion to Dismiss constitutes a construc¬ 
tion of an important section of the Communica¬ 
tions Act of 1934, and further consideration of this 
matter is earnestly and respectfully requested So 
that oral argument may be presented to the Court 
upon this point before final action is taken. The 
cause is calendared for presentation of oral argu¬ 
ment on the merits on December 6, 1937, and leaVe 
of Court to argue the Motion to Dismiss in connec¬ 
tion therewith is therefore requested. 

Wherefore, the Commission respectfully prays 
that this Court will reconsider its action denying 
the Commission’s Motion to Dismiss herein aiid 
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postpone final consideration thereof until after 
oral argument December 6, 1937. 

Federal Communications Commission, 
By Hampson Gary, General Counsel. 

George B. Porter, 

Assistant General Counsel. 

Fanney Neyman, Assistant Counsel. 

Walter Johnson, Assistant Counsel. 

ACKNOWLEDGMENT OF SERVICE 

Service of the within and foregoing “ Motion to 
Reconsider Action of this Court July 22, 1937, 
Denving Motion of Federal Communications Com- 
mission to Dismiss Above-Entitled Appeal and 
Postpone Final Action Thereon Until After Oral 
Argument” acknowledged and a copy thereof re¬ 
ceived this-day of November 1937. 

Saginaw Broadcasting Company, 

Appellant 

By-, Its Attorney. 

Harold F. Gross and Edmund C. Shields, 

Interveners. 

By- -, Their Attorney. 



APPENDIX B 


Agreement of co-partnership (R. 35) 

The undersigned, Harold F. Gross, party of the 
first part, and Edmund C. Shields, party of the 
second part, hereby mutually agree to become part¬ 
ners and to form a co-partnership known as (fiame 
to be determined later), for the purpose of estab¬ 
lishing, maintaining, and operating a radio broad¬ 
casting station in the City of Saginaw, Michigan, 
under the following terms and conditions: 

1. The partnership business shall be that of 
radio broadcasting and shall be carried on at ^agi- 
naw, Michigan, and at such other places a$ the 
partners may from time to time mutually agree 
upon. 

2. The capital of the partnership shall consist of 
$25,000.00 with each partner contributing in equal 
amounts. 

3. The net profits of the business shall be divided 
between the partners equally and they shall in like 
proportion bear all losses, including loss of capital. 

4. An application for a construction permit to 
erect a new broadcasting station at Saginaw, Mich¬ 
igan, on the frequency of 950 kilocycles shkll be 
filed with the Federal Communications Commis- 
sion in Washington, D. C., and prosecuted to con¬ 
clusion with due diligence. 

5. Additional parties may be admitted to the 

partnership by mutual agreement of the parties 
hereto, and upon such terms and conditions as they 
may agree upon. j 

. " (77) 

30824—37-6 
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6. If either parties shall die during the continu¬ 
ance of said partnership, the survivor shall have 
the first opportunity to purchase the share of de¬ 
ceased partner at a price to be determined from 
the value of the said share as shown in the last 
balance sheet prepared prior to the death of the 
deceased. 

In witness whereof the parties have hereunto 
set their hand and seal this 17th day of February 
1936. 

Harold F. Gross. 

Edmund C. Shields. 


O. S. SOVKMKEHT NtlNTIMC OFFICE : 1*37 
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3SntteiJ States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. ! 


No. 6990. 


Saginaw Broadcasting Company, a Corporation, Ap¬ 
pellant, 

j 

v. | 

Federal Communications Commission, Appellde, 
Harold F. Gross and Edmund C. Shields, Interveners . 


BRIEF AND ARGUMENT FOR INTERVENERS. 


I. STATEMENT. 

I 

I 

This appeal was taken under Section 402 of the Com¬ 
munications Act of 1934 (48 Stat. 1093) by the Sagi¬ 
naw Broadcasting Company, from an order of the 
Federal Communications Commission, rendered Feb¬ 
ruary 9, 1937, effective March 16, 1937, granting the 
application of the interveners, Harold F. Gross and 
Edmund C. Shields, and authorizing them to construct 
a new radio station in Saginaw, Michigan, on the fre- 
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quency 950 kilocycles, with power of 500 watts, day¬ 
time hours of operation, and denying the application 
of the appellant, Saginaw Broadcasting Company, for 
a construction permit to operate a new radio station 
in Saginaw, on the frequency 1200 kilocycles, with 100 
watts power at night and 250 watts power until local 
sunset, specified hours of operation. 

Subsequent to the effective date of the decision com¬ 
plained of, and on, to wit, June 2, 1937, appellant, pur¬ 
suant to section 405 of the Communications Act of 
1934, filed a petition for a rehearing before the Com¬ 
mission. The Commission denied the petition for a 
rehearing on June 2, 1937. This appeal was filed June 
18, 1937." 

II. ARGUMENT ON JURISDICTION. 

A. This Court is Without Jurisdiction to Hear and De¬ 
termine This Appeal Since the Appeal was not 
Taken Within Twenty Days After the Effective 
Date of the Commission’s Decision as Prescribed 
by the Communications Act of 1934. 

The Commission’s decision from which an appeal is 
sought to be taken by the Saginaw Broadcasting Com¬ 
pany was rendered February 9, 1937, to be effective 
March 16, 1937. The twentieth day after the effective 
date of the decision of the Commission was April 5, 
1937. A petition for rehearing was filed on April 2, 
1937, and denied June 2, 1937. Neither in its petition 
for rehearing or in any other pleading or document 
filed with the Commission did the Saginaw Broadcast¬ 
ing Company Request a postponement of the effective 
date of the decision and at no time did the Commission 
change or postpone the effective date. On June 18, 
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1937, several months after the effective date of the de¬ 
cision as prescribed by the Commission and without 
any order having been issued changing the effective 
date, appellant sued out its appeal to this Court under 
Section 402 of the Communications Act. 

The question of this Court’s jurisdiction to entertain 
the proposed appeal was raised by motions to dismiss 
filed by both the Commission and the Interveners on the 
ground that said appeal had not been taken within the 
time provided by Section 402 (c) of the Communica¬ 
tions Act of 1934 (48 Stat. 1093), namely: twenty days 
from March 16, 1937, the effective date of the decision 
of the Commission. The motions to dismiss were de¬ 
nied by order of the Court on July 22, 1937 without 
hearing argument thereon. The denial of said motions 
was without prejudice to renewal of the same conten¬ 
tion at the time of argument on the merits inasmuch 
as it involves the jurisdiction of the court to consider 
and determine the cause on appeal. Intervener there¬ 
fore renews the motion at this time and urges the 
Court to reconsider its prior action in the light of the 
authorities and argument here presented. 

It is apparent on the face of the Notice of Apjpeal 
that this court is without jurisdiction to entertain the 
appeal since appellant concedes in its Notice of Ap¬ 
peal that the effective date of the decision from which 
an appeal is sought is March 16,1937. The Notice of 
Appeal states: 

4 ‘ Comes now the appellant, Saginaw Broadcast¬ 
ing Company, a Michigan corporation, and sfates 
that it is aggrieved by the decision of the Federal 
Communications Commission, purporting to| act 
through its Broadcast Division under the provi¬ 
sions of the Federal Communications Act of June 
19, 1934, rendered February 9, 1937, effectipe 3 
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A. M. Eastern Standard Time, March 16, 1937, in 
the consolidated proceedings on the applications 
for construction permit, entitled respectively, 4 In 
the matter of Saginaw Broadcasting Company, 
Saginaw, Michigan/ Commission’s Docket Xo. 
3651, and ‘In the matter of Harold F. Gross and 
Edmund C. Shields, Saginaw, Michigan/ Commis¬ 
sion’s Docket No. 3899, in which the Commission 
denied appellant’s application for a construction 
permit to establish,a new radio broadcasting sta¬ 
tion at Saginaw, Michigan, and granted the appli¬ 
cation of Harold F. Gross and Edmund C. Shields 
to establish a new radio broadcasting station at 
Saginaw, Michigan.” (R. 1) (Italics supplied) 

The petition for rehearing was tiled on April 2, 1937, 

which was sixteen davs after the decision became etfec- 

* 

tive on March 16, 1937. The petition for rehearing 
could not, therefore, stay or postpone the effective 
date of the decision since the decision was already ef¬ 
fective. Consequently, the appeal, notice of which was 
filed on June 18, 1937, was not taken within twenty 
days after the effective date of the decision as pro¬ 
vided in Section 402 of the Federal Communications 
Act of 1934, since that time had already expired. 

In its opposition to the motions to dismiss the ap¬ 
peal, appellant contended that its appeal had been 
timely taken; first, because the decision of the Broad¬ 
cast Division is not final, but is subject under Section 
5 (c) to the right of an applicant to petition the Com¬ 
mission for a rehearing under the terms of Section 
405; second, that the Commission has the right under 
Section 405, if a rehearing is granted, to reverse, 
change or modify the decision of the division, and that 
it is necessary, therefore, in order that an applicant 
exhaust his remedies before the Commission and se- 
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cure action by the Commission en banc finally deter¬ 
mining- such proceeding, that a petition for rehearing 
be filed; and, third, that where a petition for rehear¬ 
ing is duly filed the period of twenty days after [the 
effective date of the decision within which an appeal 
may be taken under Section 402 is suspended during 
the time within which the petition for rehearing is be¬ 
ing considered by the Commission, or, otherwise, ‘fthe 
appellant would be denied his lawful right to a deter¬ 
minative decision by the Commission, and be com¬ 
pelled to accept and appeal from a decision of a divi¬ 
sion of this administrative body notwithstanding the 

fact that said division’s decision is bv the Act ex- 

* 

pressly made subject to review by the ^ 1111 ^ 88 ^.” 
These propositions will be considered in the ordei* of 
their statement. 

1. Under the Communications Act of 1934 a decision 
of the Broadcast Division is as frnal and decisive 
for the purposes of appeal as a decision of the full 
Commission. 

i 

The decision complained of by the appellant was 
rendered by the Broadcast Division of the Federal 
Communications Commission. In rendering its deci¬ 
sion, the Broadcast Division had all the jurisdiction 
and power conferred by law upon the full Commisjsion 
and its decision had the same force and effect hs if 
made by the Commission. Section 5 of the Communi¬ 
cations Act of 1934 provides as follows: 

Sec. 5. (a) The Commission is hereby author¬ 
ized by its order to divide the members thereof 
into not more than three divisions, each to consist 
of not less than three members. * * * 
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(c) In conformity with and subject to the order 
or orders of the Commission in the premises, each 
division so constituted shall have powder and au¬ 
thority by a majority thereof to hear and deter¬ 
mine, order, certify, report, or otherwise act as to 
any of said work, business, or functions so as¬ 
signed or referred to it for action by the Commis¬ 
sion, and in respect thereof the division shall have 
all the jurisdiction and powers now or then con¬ 
ferred hy law upon the Commission, and be sub¬ 
ject to the same duties and obligations. Any or¬ 
der, decision, or report made or other action taken 
by any of said divisions in respect of any matters 
so assigned or referred to it shall have the same 
force and effect, and may be made, evidenced, and 
enforced in the same manner as if made or taken 
by the Commission, subject to rehearing by the 
Commission as provided in section 405 of this Act 
for rehearing cases decided by the Commission. 
The secretary and seal of the Commission shall be 
the secretary and seal of each division thereof. 
(Italics supplied) 

It is apparent that a decision of a division is, for all 
purposes, considered as a decision of the Commission. 

A careful examination of the various provisions of 
the Communications Act of 1934 will show that no dis¬ 
tinction is made between a decision rendered by the 
full Commission and a decision rendered by the Broad¬ 
cast Division either for the purpose of rehearing or 
for the purpose of appeal. 

In providing for rehearings, Section 405 of the Act 
expressly states: 

4 4 That in the case of a decision, order f or require¬ 
ment made under Title 111, the time w r ithin which 
application for rehearing may be made shall be 
limited to twenty days after the effective date 
thereof, and such application may be made by any 
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party or any person aggrieved or whose interests 
are adversely affected thereby. Applications for 
rehearing shall be governed by such general rules 
as the Commission may establish. No such appli¬ 
cation shall excuse any person from complying 
with or obeying any decision, order, or require¬ 
ment of the Commission, or operate in any man¬ 
ner to stay or postpone the enforcement thereof, 
without the special order of the Commission.” 
(Italics supplied) 


Section 5 (c), in providing that “Any order, deci¬ 
sion, or report made or other action taken by aify of 
said divisions in respect of any matters so assigned 
or referred to it shall have the same force and effect, 
and may be made, evidenced, and enforced in the bame 
manner as if made, or taken bv the Commission, sub- 
feet to rehearing by the Commission as provided in 
Section 405 of this Act for rehearing cases decided by 
the Commission,” prescribes the same procedural 
method for rehearing a decision of a division ab that 


provided for rehearing any decision made by the Com¬ 
mission and nothing more. 

The plain language in the Proviso in Section 4P5, if 
nothing else, makes this clear, since it specifically in¬ 
cludes decisions, orders, or requirements made Under 
Title III of the Act, and does not differentiate between 
decisions of the full Commission and decisions of the 
Broadcast Division. The decision complained jof is 
such a decision made under Title III of the Act!since 
it was made by the Broadcast Division after a hearing 
on applications for authorizations from the Commis¬ 
sion as provided in Section 309. 

Furthermore, the finality of a decision and its effec¬ 
tive date is clearly defined in the Act. Section 40^ pro- 
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vides that unless a later date is specified as part of the 
decision, the decision complained of shall be considered 
to be effective as of the date on which public announce¬ 
ment of the decision is made. Section 405 provides 
that no application for a rehearing “ shall excuse any 
person from complying with or obeying any decision, 
order, or requirement of the Commission, or operate in 
any manner to stay or postpone the enforcement 
thereof, without the special order of the Commission.’’ 

In providing that a decision of a division is subject 
to rehearing by the Commission as provided in Section 
405 of the act for rehearing cases decided by the Com¬ 
mission, Section 5, subsection (c) does not, therefore, 
require that every decision of the Broadcast Division 
be reheard bv the Commission en banc before it be- 
comes a final and appealable decision, since such pro¬ 
vision merely prescribes that a decision of a division 
is subject to rehearing in the same manner as a deci¬ 
sion of the full Commission. Both are governed by the 
procedure set forth in Section 405. 

2. An application for a rehearing of a decision of the 
Broadcast Division or of the full Commission is 
not an essential administrative remedy that must 
be exhausted before an appeal may be taken from 
such decisions. 

Section 405 of the Communications Act of 1934 pro¬ 
vides that: 

“After a decision, order, or requirement has 
been made by the Commission in any proceeding, 
any party thereto may at any time make applica¬ 
tion for rehearing of the same, or any matter de¬ 
termined therein, and it shall be lawful for the 
Commission in its discretion to grant such a re- 
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hearing if sufficient reason therefor be made to ap¬ 
pear: Provided, however, That in the case of a 
decision, order, or requirement made under Title 
111, the time within which application for rehear¬ 
ing may be made shall be limited to twenty days 
after the effective date thereof, and such applica¬ 
tion may be made by any party or any persoq ag¬ 
grieved or wrhose interests are adversely affected 
thereby. Applications for rehearing shall be gov¬ 
erned by such general rules as the Commission 
may establish. No such application shall excuse 
any person from complying with or obeying any 
decision, order, or requirement of the Commis¬ 
sion, or operate in any manner to stay or post¬ 
pone the enforcement thereof, without the special 
order of the Commission. In case a rehearihg is 
granted, the proceedings thereupon shall conform 
as nearly as may he to the proceedings in an Origi¬ 
nal hearing, except as the Commission may other¬ 
wise direct; and if, in its judgment, after such re¬ 
hearing and the consideration of all facts, includ¬ 
ing those arising since the former hearing, it shall 
appear that the original decision, order, or re¬ 
quirement is in any respect unjust or unwarranted, 
the Commission may reverse, change, or modify 
the same accordingly. Any decision, order, or re¬ 
quirement made after such rehearing, reversing, 
changing, or modifying the original determina¬ 
tion, shall be subject to the same provisions hs an 
original order.’’ (Italics supplied) 

It is to be noted, first, that in case a rehearing is 
granted under Section 405, the Commission maV not 
only reverse, change, or modify a decision elf the 
Broadcast Division, but that an original decision of 
the full Commission may also be reversed, changed, or 
modified. This lends little weight to any suggestion 
that the filing of a petition for rehearing of a decision 
of the Broadcast Division is an essential administra- 
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tive step that must be taken before an applicant may 
appeal, since to urge this is to concede that the same 
administrative remedy must be exhausted in the case 
of a decision bv the full Commission. 

Secondly, and more important, Section 405 specifi¬ 
cally provides that “No such application (for a rehear¬ 
ing) shall excuse any person from complying with or 
obeying any decisions, order, or requirement of the 
Commission, or operate in any manner to stay or post¬ 
pone the enforcement thereof, without the special or¬ 
der of the Commission. ” This is a clear declaration 
by Congress as to the effectiveness and finality of any 
decision, order or requirement made under Title III 
of the Act. This provision leaves little room for any 
suggestion that a petition for a rehearing of either a 
decision of a division or of the full Commission must 
be filed before an appeal may be taken. 

Furthermore, Section 405 (or any other provision of 
the Act) does not require that an application for a re¬ 
hearing must be made but provides that an applica¬ 
tion “may” bb made, thus making such application 
permissive rather than mandatory. On the other hand 
Section 405 does specifically provide that the granting 
of a rehearing is discretionary with the Commission. 
Under such circumstances it has been held that the fil¬ 
ing of a petition for a rehearing is not an essential ad¬ 
ministrative remedy that must be exhausted prior to 
resorting to the courts and the courts have dispensed 
with it. Preyidergast v. New York Telephone Com¬ 
pany, 262 U. S. 43, 67 L. ed. 853, Baltimore & Ohio 
Railroad Company v. Railroad Commission, 196 Fed. 
690; Canadian River Gas Company v. Terrell , 4 F. 
Supp. 222. In Prendergast v. New York Telephone 
Company, supra, the Supreme Court of the United 
States said at Page 48: 










“ As the law does not require an application for 
a rehearing to be made, and its granting is en¬ 
tirely within the discretion of the commission^ we 
see no reason for requiring it to be made as a Con¬ 
dition precedent to the bringing of a suit to! en¬ 
join the enforcement of the order. See, by Anal¬ 
ogy, Hollis v. Kutz, 255 U. S. 452, 454, 65 LJ ed. 
727, 728, 41 Sup. Ct. Rep. 371; Re Arkansas Rate 
Cases (C. C.) 187 Fed. 290, 306; Atlantic Coast 
Line R. Co. v. Interstate Commerce Commission 
(Com. Ct.) 194 Fed. 449, 452; Baltimore & 0. RL Co. 
v. Railroad Commission (C. C.) 196 Fed. 690, 693, 
699 (49) and Chicago R. Co. v. Illinois Commerce 
Commission (D. C.) 277 Fed. 970, 974.” 

Appeals from decisions of both the Broadcast £>ivi- 
sion and the full Commission have been repeatedly 
taken and allowed by this court in cases where thp so- 
called requirement of a rehearing has not been Com¬ 
plied with. 

It is respectfully submitted that neither Section 405, 
Section 5 (c) or Section 402 require that an appellant 
exhaust the administrative remedy of a rehearing be¬ 
fore the Commission before taking an appeal as pro¬ 
vided by Section 402 of the Act. Both the provisions 
of the statute and the established practice militate 
against a contrary conclusion. 

j 

3. The filing of a petition for a rehearing does not, per 
se, postpone the effective date of a decision for the 
purpose of taking an appeal or suspend the run¬ 
ning of the time within which an appeal shall be 
taken. 

i 

With respect to appeals from decisions of the Com¬ 
mission to the Court of Appeals of the District of Co¬ 
lumbia, Section 402 of the Communications Actj pro¬ 
vides: 
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(b) An appeal may be taken, in the manner 
hereinafter provided , from decisions of the Com¬ 
mission to the Court of Appeals of the District of 
Columbia in any of the following* cases: 

(1) By any applicant for a construction permit 
for a radio station license, or for modification of 
an existing radio station license, whose applica¬ 
tion is refused by the Commission. 

(c) Such appeal shall be taken by filing with 
said court within twenty days after the decision 
complained of is effective, notice in writing of 
said appeal and a statement of the reasons there¬ 
for, together with proof of service of a true copy 
of said notice and statement upon the Commis¬ 
sion. Unless a later date is specified by the Com¬ 
mission as part of its decision, the decision com¬ 
plained of shall be considered to be effective as of 
the date on which public announcement of the deci¬ 
sion is made at the office of the Commission in the 
city of Washington. (Italics supplied) 

As previously indicated, Section 405 provides that 
“No such application (for a rehearing) shall excuse 
any person from complying with or obeying any deci¬ 
sion, order, or requirement of the Commission, or op¬ 
erate in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the Commis¬ 
sion.” Section 402 definitely limits the time for tak¬ 
ing an appeal to twenty days after effective date of the 
decision. The plain provisions of these sections, when 
read together, require that the petition for rehearing 
request that the Commission specially order, before 
the expiration of the twenty day period, that the effec¬ 
tive date of the decision be suspended and, further, 
that such suspension or postponement be obtained 
from the Commission, if the right of appeal under 










Section 402 of the Act is to be preserved after thd ex¬ 
piration of the 20-day period provided therein. The 
Saginaw Broadcasting Company neither requested 
such extension of the effective date, nor was the effec¬ 
tive date ordered suspended by the Commission. The 
right of appeal was, therefore, lost to the appellant. 

In providing for appeal to this court, Congress lim¬ 
ited the time within which to take an appeal to twenty 
days after the decision is effective. This court is Con¬ 
strained to strictly follow the terms of the statute. 
The right of appeal to this court from a decision of 
the Commission is not allowed as a matter of coilrse, 
but is purely statutory, and the terms of the staitute 
must be strictly followed. See Rote v. Fed. Rddio 
Com., 67 F. (2d) 509, 510; Universal Service Wireless 
v. Fed . Radio Com., 41 F. (2d) 113, 115. Nor can the 
strict terms of the statute be departed from to r^ach 
an equitable result. Universal Service Wireless v. iFed. 
Radio Com., supra. 

In the Universal Service Wireless Case, supra., 
where this court refused to relate an appellant’s ap¬ 
pealable right back to a decision of the Commission 
after the time for filing such an appeal had expired, it 
was said at Page 115: 

j 

“The right of appeal being a statutory one,| the 
court cannot dispense with its express provisions, 
even to the extent of doing equity. Saltmarsfi v. 
Tuthili, 12 How. 387,13 L. ed. 1034; Carlin v. Gjold- 
berg, 45 App. D. C. 540.” 


As already indicated, Section 402 of the Act ex¬ 
pressly provides that an appeal to this court shall be 
taken “within twenty days after the decision com¬ 
plained of is effective”, and Section 405 provides that 
an application for a rehearing does not operate in any 
manner to postpone the effective date of a decision 
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without the special order of the Commission. There 
is no such penumbra of doubt obscuring the intention 
of Congress here as to permit this court to indulge in 
a construction which would extend the scope of the 
statute to cover a situation where the plain terms of 
the statute have not been complied with. Where the 
intention of the legislative body clearly appears from 
the plain words of the act the presumption is that such 
bodv said what it meant and intended. Ecliols v. Com- 
missioner of Internal Revenue, 61 F. (2d) 191; 
Wabash R. Co. v. United States, 178 Fed. 5; Union 
Cent. Life Ins. Co. v. Champlin, 116 Fed. 558. 

In Echols v. Commissioner of Internal Revenue, 
supra., the court said at page 192: 

“—if the intention of the legislative body clearly 
appear from the plain words of the act the pre¬ 
sumption is that such body has said what it meant 
and intended. If it has not, the remedy is to 
change the law by legislative act and not attempt 
to change it by court decision. This court has 
many times expressed its disapproval of any ju¬ 
dicial journeys into the field of legislation by con¬ 
struction of statute.” 

It has also been repeatedly held that the meaning of 
a statute must be sought in the language in which the 
act is framed and that when the language is clear and 
unambiguous the duty of construction does not arise. 
Caminetti v. United States, 242 U. S’. 470, 61 L. ed. 442; 
Swarts v. Siegel, 117 Fed. 13; United States v. Colo¬ 
rado & N. W. R. Co., 157 Fed. 321. 

In the Caminetti case, supra, the Supreme Court of 
the United States said at page 485: 

“It is elementary that the meaning of a statute 
must, in the first instance, be sought in the langu- 
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age in which the act is framed, and if that is 
plain, and if the law is within the constitutional 
authority of the law-making body which passed it, 
the sole function of the courts is to enforce it ac¬ 
cording to its terms. (Citing authorities)” 

# * # * # * * * I 

I 


u Where the language is plain and admits of no 
more than one meaning, the duty of interpreta¬ 
tion does not arise, and the rules which are tci aid 
doubtful meanings need no discussion. (Citing 
authorities)” 

It is also submitted that, since Section 402 of the 
Act specifically directs in subsection (b) that “an ap¬ 
peal may be taken, in the manner hereinafter pro¬ 
vided” and in subsection (c) it directs that “sucli ap¬ 
peal shall be taken—within twenty days after the deci¬ 
sion complained of is effective,” and since Section 405 
of the Act provides that the application for a petition 
for a rehearing does not postpone the effective date of 
the decision without a special order of the Commission, 
this implies that no other method shall be employed, 
where, upon an application for rehearing, the effective 
date of the decision has not been suspended by the 
Commission and an appeal is subsequently sought to 
be taken after the expiration of the twenty-day period 
provided for taking appeals, for when a statute ljmits 
a thing to be done in a particular mode, it includes the 
negative of any other mode. Raleigh, etc. R. R. Go. v. 
Reid, 13 Wall. 269, 20 L. ed. 570 (U. S. 1872); Botany 
Mills v. United States , 278 U. S. 282, 73 L. ed. 379. 

The specific provisions as to the appellate procedure 
to be followed leave no room for implication^ for 
under the maxim, “ expressum facit cessare taciturn ” 
a thing expressed puts an end to implication. Enfield 
Toll Bridge Co. v. Hartford <& New Haven R . Cb., 17 
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Conn. 454; Caldwell v. Ryan, 210 Mo. 17, 108 S’. W. 
533; Ballantine, Law Dictionary (1930). 

It is conceded that the practice has become estab¬ 
lished in the federal courts that where a motion for a 
new trial in a court of law, or a petition for a rehear¬ 
ing in a court of equity, is duly and seasonably filed, it 
suspends the running of the time for taking a writ of 
error or an appeal, but it is submitted that appeals 
from the Federal Communications Commission do not 
fall within this rule nor can they be brought within it 
bv construction. 

The authorities cited by appellant, while establish¬ 
ing the general rule contended for, are not controlling 
in the instant case, for in none of the cases cited were 
the courts constrained by express provisions by Con¬ 
gress, namely, that, for the purpose of appeal the ef¬ 
fective date of the decision shall be the date specified 
by the Commission as part of its decision, or, if not so 
specified by the Commission, the date upon which the 
decision is publicly announced, thus definitely establish¬ 
ing the date from which the time for taking an appeal 
is to run; that the appeal shall be taken within twenty 
days after the decision is effective; that an application 
for rehearing does not postpone the effective date of 
the decision without special order of the Commission; 
and that an appeal, if taken, is to be taken 4 4 in the man¬ 
ner * * * provided,” as this Court is restricted by the 
Communications Act. 

It is well established that force and effect must be 
given to the entire statute (Ex Parte Public Natl. Bank 
of New York, 278 U. S. 101, 104, 73 L. ed. 202, 203), 
and this court cannot ignore the express provisions in 
the Communications Act without perverting the plain 









provisions of the statute and substituting its judgment 
for that of Congress. 

The right of appeal is lost where the appellant does 
not take an appeal within the time limited for so doing. 
In Wayne United Gas Co. v. Owens-Illinois Glass Co., 
Lawr ed. Advance Opinions, Vol. 81—No. 5, P. 300, 303, 
the Supreme Court of the United States had before it 
the question of whether an appeal taken after thp ex¬ 
piration of the time for appealing from an order dis¬ 
missing a petition for reorganiaztion of a corporation 
under a bankruptcy statute was timely taken where 
the bankruptcy court entertained an application for 
rehearing after the time for taking an appeal had ex¬ 
pired, and the Court, although deciding the case on 
other grounds, stated as follows: 

I 

“A defeated party who applies for a rehearing 
and does not appeal from the judgment or decree 
within the time limited for so doing, takes the risk 
that he may lose his right of appeal, as the appli¬ 
cation for rehearing, if the court refuse to enter¬ 
tain it, does not extend the time for appeal. ’ ’ 

The circumstances embraced by the Court’s dictum are 
presented in the instant case. 

It is submitted, therefore, that the mere filing of a 
petition for rehearing by the appellant did not suspend 
the running of the twenty-day time limit within which 
an appeal must be taken under Section 402 of the Com¬ 
munications Act. | 
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III. ARGUMENT ON THE MERITS. 

The sole question in this case, on the merits, is one 
of fact, viz: Whether the granting of the application 
of Gross & Shields and the denial of appellant’s appli¬ 
cation for authority to establish a new broadcasting- 
station in Saginaw, Michigan would serve public inter¬ 
est, convenience and necessity. 

It is not disputed by appellant that public interest, 
convenience and necessity would be served by a new 
broadcasting station in Saginaw. 

In the main, the appellant contends that the Commis¬ 
sion ’s decision should be reversed, first, because its 
“Statement of Facts and Grounds for Decision’’ con¬ 
tains material findings of fact which are not supported 
by substantial evidence, and, secondly, because its 
“Statement of Facts and Grounds for Decision’’ 
failed to make findings on material questions of fact. 

The Commission’s decision and the record upon 
which it is based clearly show that the Commission 
made findings of fact on all material questions neces¬ 
sary to a proper determination of the proceedings, and 
the record reveals that the Commission’s findings are 
fully supported by the evidence. Where the Commis¬ 
sion’s findings of fact are supported by substantial evi¬ 
dence, such findings are conclusive. 
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A. The Commission Has Made Findings on All Mate¬ 
rial Questions of Fact and Its Findings Are Sub¬ 
stantially Supported by the Evidence. 

1. Concerning the interveners’ qualifications to | op¬ 
erate a local broadcasting station in the public in¬ 
terest, convenience, and necessity. 

i 

The Commission found that the public interest, con¬ 
venience and necessity would be better served by the 
interveners than by the appellant. That this finding is 
substantially supported by the evidence in the record 
is beyond dispute. 

Mr. Gross, who has had considerable experience in 
the management and operation of a broadcast station, 
will supervise the operation of the interveners’ station 
in Saginaw. Mr. Gross is general manager of Station 
WJIM in Lansing, Michigan (R. 118) and has held 
that position since the station’s inception in 1934 (R. 
118). ! 

Mr. Shields, the other member of the partnership, is 
an attorney by profession and is associated with a dum¬ 
ber of business enterprises as counsel or as a director 
(R. 100-101) and he testified that he has become fa¬ 
miliar with the conditions existing in Saginaw during 
the past eight or nine years (103). 

Mr. Shields is a member of the Michigan State Board 
of Bar Examiners at the present time and was a Re¬ 
gent of the University of Michigan for the past two 
years (R. 101). He is also a member of the Civil Ser¬ 
vice Study Commission preparing to recommend civil 
service legislation to the governor and legislature (R. 
101 ). Mr. Shields will not be concerned with detailed 
management of the station but with determination of 
questions of policy (R. 103). 
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Mr. Gross testified that it will be the policy of the 
interveners’ station to cooperate with and extend the 
use of its facilities to all civic and charitable organiza¬ 
tions and the station proposes to put on the air all mat¬ 
ters of general community interest (R. 122). To better 
serve their purpose of operating the station in the best 
interest of the community, Messrs. Gross and Shields 
have organized a civic advisory committee, consisting 
of leading Saginaw citizens who are representative of 
all phases of civic and business life (R. 120-122). The 
Civic Advisory Committee includes the following: 

Mr. W. R. Brewer, Director of the Second Na¬ 
tional Bank, Saginaw, President of the Bancroft 
Hotel Corporation, President of the Brewery Com¬ 
pany, President of the Central Warehouse Com¬ 
pany, director of the Green Grocery Company, di¬ 
rector of the Washington Realty Company, a 32nd 
Degree Mason, and active in Masonic activities; 

Mrs. Harvey C. Penney, Past President of the 
Civic Federation of Women’s Clubs composed of 
1,100 members, Past President and Director of the 
League of Women’s Voters, President of the 
Women’s Division of Churches, member of the 
Saginaw’s Women’s Club, member of the Federa¬ 
tion of Women’s Clubs; 

Mr. Arthur R. Treanor, Editor and Manager of 
the Saginaw^ Daily New's, the only daily newspaper 
in Saginaw; 

Mr. Charles Q. Carlisle, Past President of the 
Khvanis Club, member of the County Board of 
Supervisors, member of the Masonic Order, the 
Blue Lodge, Consistory and Shrine; 

Mr. Harold W. Schoubel, Past Commander of 
the Knights of Templar, Past Potentate of the 
Shrine, member of the Masonic Blue Lodge, the 
Elks, the Pioneer Club, Chairman of the Crippled 
Children’s Activities of the Shrine, and Saginaw 
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distributor of the Detroit News, the Detroit Times 
and the Detroit Free Press; 

William C. Pellowe, Pastor of the Jefferson Av¬ 
enue Methodist Church, President of the Saginaw 
Ministerial Association, President of the Exchange 
Club, member of the Masonic Blue Lodge’ in 
charge of the Y. W. C. A. lecture courses; 

Rev. Thornton Penfield, Pastor of the First Con¬ 
gregational Church, member of the Board of Di¬ 
rectors of the Rotary Club, member of the Board 
of the Saginaw City Mission, member of the Board 
of the Associated Charities, Vice-president of! the 
Saginaw Ministerial Association and on the Exec¬ 
utive Committee of the Boy Scouts Council. (R. 

121-122) I 

There could be no more definite indication of Com¬ 
munity cooperation than the fact that such persons 
will be associated with the station and its civic, educa¬ 
tional, religious and charitable activities. 

Furthermore, it is the interveners’ intention to in¬ 
corporate as a matter of business convenience (R. 119) 
with each partner taking an equal stock interest and 
Mr. Charles I. Carlisle of Saginaw having a lOj per 
cent interest (R. 119). Mr. Carlisle who has been a 
resident of Saginaw, and in business there for 29 yfears 
(R. 167) testified that he will serve on the advisory 
committee of the proposed station. He is a mefnber 
and officer of a number of civic and fraternal organi¬ 
zations in Saginaw (R. 168) and is serving on the 
Board of Supervisors, which is the county governing 
agency (R. 168). In view of these affiliations he will be 
in a position to coordinate the activities of the station 
with such civic groups (R. 169). 

The appellant contends in its brief (pp. 32-33) that 
the Commission erred in failing to find that the inter- 
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veners are “strangers to the community” and have no 
acquaintanceships with the business, social or civic 
activities of Saginaw, such as would make them con¬ 
versant with its needs or qualify them to operate the 
station in the public interest. In view of the record 
evidence to the contrary, it is submitted that the Com¬ 
mission could not have found in accordance with ap¬ 
pellant ’s contention without being arbitrary and capri¬ 
cious and that the only finding which could have been 
made on the record was to the effect that Gross and 
Shields were familiar with and competent to cater to 
the needs of the Saginaw area for broadcasting service. 

2. Concerning Appellant’s qualifications. 

The record shows that the directorate of the Saginaw 
Broadcasting Company consists of Milton Greenebaum, 
his father Adolph Greenebaum and Morris Nover (R. 
81). Mr. Milton Greenebaum, the president of the 
company, who would direct the destiny of the proposed 
station, has been engaged in the retail mercantile busi¬ 
ness since 1925 (R. 41) and has had no prior experience 
in the management and operation of a broadcasting sta¬ 
tion (R. 82). Nor have Adolph Greenebaum, who is 
also in the clothing business (R. 349), and Morris 
Nover, who is in the old iron business (R. 343), had any 
experience in operating a radio broadcasting station. 
Mr. Nover testified that he had no desire or intention 
to take part in the management of the station and that 
he was interested in the station for investment pur¬ 
poses and nothing else (R. 343). 

That the interveners are better qualified than appel¬ 
lant to operate in the public interest is apparent on the 
record. The record shows that the officers and direc¬ 
tors of the Saginaw Broadcasting Company are busi- 
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ness men of good repute, but none of them have had any 
experience in operating a broadcasting station and 
there is no evidence to indicate that any of them, except 
Milton Greenebaum will take an active interest in | run¬ 
ning the station in the public interest. In fact Mr. 
Nover’s testimonv affirmativelv indicates that he has 
no desire or intention to take part in the management 
of the station (R. 343). j 

The appellant contends in its brief (P. 35 et $eq.) 
that it would receive greater support in the operation 
of its station than the interveners since it is a local 
applicant. The appellant’s contention is without foun¬ 
dation in fact. 

A number of witnesses, who testified by deposi¬ 
tion on behalf of the appellant, stated that they \^ould 
cooperate with any qualified applicant who established 
a station in Saginaw (R. 203, 236, 258, 270, 274,j 301, 
307). In this connection, Mr. C. S. Borden, the appel¬ 
lant’s star witness, testified as follows: 

i 

“Q. I gather from your evidence that you ^ould 
be glad to (co) operate with any Broadcaisting 
Station that is established? 

A. Yes. | 

Q. And one operated by properly qualified op¬ 
erators would meet with your requirements? j 
A. Assuming everything else was equal, ves.” 
(R. 265.) 

j 

The few witnesses who testified that they thbught 
that as a general proposition a locally owned and op¬ 
erated station would be more acceptable than; one 
owned and operated by outsiders also indicated that 
they were not aware that an application had beefi filed 
by the interveners (R. 200, 208, 219, 225), and I they 
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could not, therefore, have known how and by whom 
the interveners’ station was to be operated. 

In asserting that the interveners are strangers to 
Saginaw, the appellant seeks to becloud the true con¬ 
ditions under which the interveners station is to be 
owned and operated. It has been previously shown 
that it is the interveners’ intention to incorporate and 
that Mr. C. I. Carlisle, a resident of Saginaw for 29 
years, will be a stockholder (R. 119). Furthermore, 
the interveners are to be guided in their operation of 
their station by a civic advisory committee, consisting 
of leading Saginaw citizens who are representative of 
all phases of Saginaw civic and business life (R. 120- 
122). Mr. Carlisle is already a member of this advis- 
orv committee and will devote as much time as is 
needed for the purpose of coordinating the activities 
of the various civic organizations with the station (R. 
169). 

3. Concerning the interveners’ financial qualifications. 

The Commission found that both applicants are le¬ 
gally, technically, and financially qualified (R. 415). 

The appellant contends in its brief (P. 5) that the 
Commission erred in finding that the interveners were 
financially qualified. 

With respect to the financial qualications of the in¬ 
terveners, the Commission specifically found that: 

| 

“Each partner has agreed to furnish $15,000 
immediately and such additional amounts as may 
be necessary for the construction and maintenance 
of the proposed station. Applicant Shields, ac¬ 
cording to the testimony, has $9,000 available in 
cash and considerable more than $6,000 repre¬ 
sented in marketable securities. Applicant Gross, 
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shows assets consisting of $10,000 cash, $5,000 in 
United States bonds, and $15,000 in other listed 
bonds and securities.” (R. 413) 

I 

The record shows that Mr. Shields testified: j 

That he has agreed as a partner to invest $15,000 (R. 

101) and that he will furnish additional funds if neces¬ 
sary (R. 101); that he has approximately $9,000 avail¬ 
able in cash and securities that can be sold imtnedi- 
ately (R. 101); that he owns 1090 shares of W. S.j But¬ 
terfield Theatres, Inc., stock with a par value of $10.00 
a share (R. 107,108); and that he has no liabilities (R. 

102 ) . j 

The record also shows that Mr. Gross testified i 

That he has agreed to invest $15,000 and that he has 
the funds available for that purpose (R. 119); that he 
has $10,000 in cash (R. 141); $5,000 in Government 
bonds (R. 141); and also $15,000 in other bonds listed 
on the New York Market which can be sold at a mo¬ 
ment’s notice. (R. 141.) 

Furthermore, the record shows that the cost ot con¬ 
structing interveners’ station has been estimated at 
approximately $15,000 (R. 128) and that they afe not 
only prepared to make that expenditure (R. 128), but 
will also have $10,000 in cash, over and above the cost 
of construction, to defray the operating expenses (R. 
128). | 

It is clear that the Commission’s findings as to the 
interveners financial qualifications are in accordance 
with and fully supported by the evidence. 

4. Concerning expected commercial support. 

With respect to the advertising available to the in¬ 
terveners, the Commission found as a fact that: j 
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“It is anticipated that the monthly income ex¬ 
pected to be derived from the station’s operation 
would approximate $5,500.00.” (R. 413) 

This finding is supported by the evidence in the rec¬ 
ord since Mr. Gross testified as follows: 

“Q. Have you made any estimates as to the ex¬ 
pected revenue, and upon what do you base that 
estimate? 

A. We base it upon the minimum quarter hour 
rate figuring twelve 15-minute programs six times 
a week, plus a series of announcements of a very 
small percentage of the 991 prospective adver¬ 
tisers in Saginaw, and using those figures it would 
give vou an income of $5,500 per month.” (R. 
127) ^ 

***•#***«• 

“Q. What is your anticipated income monthly 
from the operation of the proposed station in 
Saginaw? 

A. $5,500, 

Q. Upon what is that figure predicated? 

A. On the rates which we have tentatively estab¬ 
lished and the sale of 25 minimum contracts, spot 
announcements at $15 a week, and the sale of three 
hours of 12 quarter-hour periods per day for six 
davs a week. 

Q. How many tentative contracts have you at 
the present time? 

A. I discussed the matter with eight or ten prob¬ 
ably. 

Q. Not written contracts? 

A. No. 

Q. How many accounts did you take into con¬ 
sideration in arriving at that $5,500 figure. 

A. There would be about 40 or 50. 

Q. And the aggregate income from those in your 
" oinion would produce $5,500 ? 

A. Yes.” (R. 162) 
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The record also indicates that among concerns 
which would purchase time on interveners’ station are 
such organizations as the Butterfield Theatres, the 
Detroit Free Press, the Goodrich Rubber Company, 
General Motors Company (R. 125) as well as large 
advertisers in both Saginaw and Lansing (R. 124-125) 
which would originate programs at one point in Order 
to serve both communities (R. 151). 

Since no binding contract for the sale of time can 
be entered into prior to the time that the station Oomes 
into existence, the revenue to be derived from advertis¬ 
ing can only be estimated at the time of the hearing. 
The interveners have estimated and can reasonably 
expect that they will receive a monthly income of 
$5,500. | 

The total monthly operating expenses of interveners’ 
station has been estimated at $4,190 (R. 127). It ap¬ 
pears, therefore, that there is adequate economy sup¬ 
port to justify the establishment of the statiop on a 
successful basis. In addition to the revenue from ad¬ 
vertising, the record shows that the intervener^ will 
have $10,000 in cash, over and above the cost of con¬ 
struction, to defray their operating expenses until the 
station becomes established (R. 128), and that Mr. 
Shields testified that he will furnish additional funds 
if necessary (R. 101). In view of the evidence in the 
record, the Commission properly found that the inter¬ 
veners ’ station would receive sufficient support to war¬ 
rant its establishment and operation in the public in¬ 
terest. 

The appellant also contends in its brief (P. 40 et seq.) 
that the Commission erred in failing to find that a 

station operated as proposed by it would receive suf- 

| 

j 

i 
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ficient commercial support to assure its successful op¬ 
eration. 

_ i 

With respect to the commercial support available to 
appellant, the Commission found that: 

“Advertising contracts were secured, dependent 
upon a grant of the authorization requested, from 
which it was anticipated that the station’s opera¬ 
tion would prove profitable.” (R. 411.) 

It is apparent that the Commission considered the 
record evidence and made adequate and proper findings 
based thereon. 

5. Concerning hours of operation. 

The Commission found that according to the plans 
of the Saginaw Broadcasting Company, “the station 
proposed by that applicant would be silent during a 
large portion of the operating day. While applicants 
Gross and Shields propose to operate their station un¬ 
interruptedly during the daytime and until local sun¬ 
set, it appears that, throughout the year, local sunset 
in the vicinity of Saginaw varies from 4:30 to 7:15 
P. M., C. S. T. Thus, the station proposed in the ap¬ 
plication of Gross and Shields would be available to 
serve during an average of ten hours each day with¬ 
out interruption.” 

Consistent with its findings that the appellant’s sta¬ 
tion “would be silent during a large portion of the op¬ 
erating day” (R. 415), the Commission also found 
that: 

“The hours the applicant (appellant) proposed 
to use would preclude broadcasts from 10:00 A. M. 
to 2:00 P. M., from 3:30 P. M. to 6:30 P. M. and 
from 7:30 P. M. to 10:30 P. M.” (R. 411) 


! 








The appellant contends in its brief (P. 4 et seq.) that 
the Commission’s finding is not supported by substan¬ 
tial evidence. An examination of the appellant’s pro¬ 
posed schedule of staggered hours of operation (R. 14) 
will show that the Commission’s finding is substantially 
supported by the evidence, since the schedule itself 
shows that the staggered hours would preclude broad¬ 
casts on a regular basis during these periods. Tfie ap¬ 
pellant’s proposed schedule of hours of operation! is as 
follows: 

Monday: 6 AM to 10 AM; 2 PM to 3:30 PM|; 

6 PM to 7 PM; 10:30 PM to 1 AM. (9 hours); 
Tuesday: 6 AM to 10 AM; 2 PM to 3:30 PM,; 

6 PM to 7 PM; 10:30 PM to 1 AM. (9 hours)!; 
Wednesday: 6 AM to 10 AM; 2 PM to 3:30 
PM; 6 PM to 7 PM; 10:30 PM to 1 AM. (9 
hours); Thursday: 6 AM to 10 AM; 2 PM to 
3:30 PM; 6 PM to 1 AM. (12% hours); Fri¬ 
day: 6 AM to 10 AM; 2 PM to 3:30 PM; 6 
PM to 7 PM; 10:30 PM to 1 AM. (9 hours); 
Saturday: 6 AM to 1 AM. (19 hours); SurL- 
dav: 6 AM to 10 AM; 2 PM to 3 PM; 6 PM ip 
7:30 PM; 10:30 PM to 1 AM. (9 hours). 


The appellant complains that the Commission’^ find¬ 
ings make no reference to the “two uninterrupted eve¬ 
nings of operation” during which appellant proposes 
to operate and argues from this that such hours pf op¬ 
eration were ignored by the Commission. It is! obvi¬ 
ous that the Commission had appellant’s proposed 
schedule of staggered hours before it and gave it full 
consideration for otherwise the Commission would not 
have been able to make a finding as to the hours dur¬ 
ing which the appellant’s schedule would preclude 
broadcasts. 
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In considering which applicant would serve the pub¬ 
lic need in the Saginaw area, the Commission was as 
much concerned with the hours during which service 
would not be rendered as it was with the hours during 
which service would be rendered. Having found from 
the evidence that the hours during which the appellant 
would be precluded from serving the listening public 
rendered its application unsatisfactory in the public 
interest as compared with the interveners’ applica¬ 
tion, the Commission was not required to state the con¬ 
verse of the proposition and make findings as to the 
hours during which appellant would operate. Such a 
finding would have been superfluous. 

6. Concerning the availability of local talent and 
interveners’ program service. 

The record reveals that a considerable variety of 
musical organizations, such as the Civic Symphony 
Orchestra, Saginaw Eddy Band, Chevrolet Octet, 
Tuesday Morning Musicale, and the Post Office Band, 
and numerous high school bands and orchestras are 
available for broadcasting purposes and provide 
sources from which interveners can draw talent (R. 
120). Auditions will also be made to uncover addi¬ 
tional talent (R. 120). 

With respect to educational programs, the inter¬ 
veners’ station will feature talks by members of the 
Women’s Clubs, the Board of Education, the Parent- 
Teachers Organizations, Home Economic broadcasts, 
Child Health talks, general health talks, book reviews, 
news broadcasts, world news, Kiddies Club activities, 
and Safety talks (R. 120). 

The childrens broadcasts will follow the pattern of 
those worked out for Station WJIM which has an or- 








ganized Kiddies Club of 9,000 members under the 
supervision of an experienced musical director who en¬ 
deavors to develop the children’s talent and natural 
musical ability, and this type of broadcast will be a 
daily feature (R. 120). j 

The interveners’ station will cooperate with and ex¬ 
tend the use of its facilities to all civic and charitable 
organizations and will put on the air all matters of 
general community interest (R. 122). 


The station will broadcast all sports activities and 
athletic events taking place in the daytime (R. 122). 
Arrangements have been made with the Saginaw Daily 
News for news broadcasts embracing complete na¬ 
tional, state and local news and including Associated 
Press service, and such news reports will be broadcast 
three or four times daily (R. 122). 

Especial attention will be given to programs of in¬ 
terest to the rural area surrounding Saginaw, which 
is predominantly agricultural, and for this purpose the 
interveners have available and will broadcast material 
from the Michigan State College, and the State Agri¬ 
cultural Department. Definite arrangements have been 
made with Mr. George Bontell from the Michigan Dive- 
stock Exchange to broadcast markets on livestock com¬ 
bined with a news broadcast to the farmers everyj day 


(R. 123). 

A broadcast circuit from the interveners’ station in 
Saginaw will be run direct to Station WJIM in Lans¬ 
ing, thereby giving the listeners in the Saginaw area 
many of the items now broadcast from Lansing through 
Station WJIM (R. 123). These broadcasts wilj in¬ 
clude matters of general interest to both areas 'such 
as Michigan State College football games, concerts of 
the State College Military Band, broadcasts fronji the 
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Governor’s office, the state legislature, and other gov¬ 
ernmental agencies which are only available from the 
State Capitol and must originate there (R. 123-124). 

The appellant contends in its brief (P. 41 et seq.) that 
the Commission was arbitrary and capricious because 
it found that the interveners proposed to use the talent 
and programs indicated above. While being facetious, 
the appellant forgets that the Commission used the 
word proposed advisedly for while a station is still in 
vacuo every program is merely a proposal. 

The appellant also contends that the Commission 
erred in failing to find that adequate local talent would 
not be available and used by the interveners. Suf¬ 
ficient sources of talent appear in the record and the 
record reveals no evidence that such talent would not 
be available for program purposes. Consequently, the 
Commission could not find, without being arbitrary 
and capricious, that adequate local talent would not 
be available. Furthermore, there is no evidence to 
indicate that the talent which would be available to the 
appellant would not also be available to the inter¬ 
veners. 

7. Concerning the need for an uninterrupted broadcast 

service. 

The appellants’ proposed operating schedule with 
its staggered hours of operation would work a hard¬ 
ship on the listening audience in the Saginaw area in 
that there would be no continuity of broadcasts. The 
station could operate only during the least desirable 
hours of the day and evening as the desirable time has 
been assigned to Station WMPC of Lapeer, Michigan. 
Likewise, although there is adequate talent and pro¬ 
gram material to meet the requirements of a local sta- 
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tion, the use of such talent by the appellant would be 
severely restricted because of the staggered hours 
during which the station would operate and dhring 
which much of the material would not be available for 

i 

broadcasting. The record also shows that the activi¬ 
ties which extend throughout the entire day, such as 
the Saginaw Fair Michigan Farm Products Show, 
which runs all day (R. 257, 258) would not receive! ade¬ 
quate service, and events occurring during the Hours 
when the appellants’ station is not on the air \fould 
have no broadcasting outlet. I 

The interveners’ schedule insures regular broadcast 
programs during all daytime hours until local sunset. 
This would include the most desirable periods of the 
day from the listeners’ standpoint. Although the in¬ 
terveners’ schedule does not include evening hours, it 
appears that several stations now render satisfactory 
night service in this area (R. 185) and such stations 
carry a variety of programs. 

There is no merit to the contention made by Appel¬ 
lant that listeners or residents of Saginaw preferred a 
program schedule such as that embraced in appellant’s 
proposal, first, 


(1) because the schedule as proposed by intervener 
permits continuous broadcasting throughout the day 
while that of appellant is sporadic and irregulaii, and 
so unable to give a service which can be relied ppon; 
and second, 

(2) because appellant’s only reason for proposing 
the schedule of staggered hours is because the other 
hours of operation were not available to it, being al¬ 
ready assigned to Station WMPC of Lapeer, and it is 
apparent that appellant would have preferred arid ap- 
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plied for regular hours of operation if Station WMPC 
had not been so assigned; and third, 

(3) because the hours during which appellant’s pro¬ 
posed station would operate fall during the least de¬ 
sirable portion of the broadcast day when activities for 
broadcasting purposes would not be conveniently avail¬ 
able ; and fourth, 

(4) because the testimony of witnesses giving depo¬ 
sitions on behalf of appellant indicates either that they 
definitely did not understand the proposed schedule of 
appellant or else realized the desirability of continuous 
operation as contrasted with staggered hours of op¬ 
eration. 1 

1 Mr. J. W. Symons, Jr., testified as follows: 

Q. As between a station operating in the daytime only, and one which 
would operate between the hours of six to ten A.M., two to three-thirty 
P.M., from six to seven P.M., and from ten-thirty P.M. to one A.M., 
every day, and in addition on Thursdays for the hours already given 
you, and in addition, seven P.M. to one A.M.; and on Saturday would 
have whole day operation during the day and evening, would you con¬ 
sider a station operating such hours would better serve the public needs 
and necessities than one that operated daytime only? A. I would say 
the more continuous operation would be more desirable. 

Q. The station with daytime and night facilities? A. I think the 
nighttime facilities would be very important. It is my impression that 
the listening audiences are at nighttime more than daytime. (R. 195) 

* * * * 4 

Cross Examination. 

Q- By continuous operation you mean a station that operates say con¬ 
tinuously or consecutively throughout a given period without interrup¬ 
tion? A. What I have in mind is a station operating day and night 
every day. 

Q. By day and night you mean sometime in the morning straight 
through, or a night time period? A. Yes. (R. 197-198) 

Mr. Charles W. Haensel testified as follows: 

Q. If a station were not operating between seven and ten thirty P.M. 
would you say that would be desirable? A. No. I think those are the 
most advantageous hours for the advertisers. 

Q. You are familiar with the fact that the application of the Saginaw 
Broadcasting Company will not permit broadcasting during those hours? 
A. I am not familiar with that, no sir. (R. 220-221) 
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8. Concerning the listening area that would be covered 

by the proposed stations. 

The Commission found that the appellant’s jpro- 
posed station would not be able to comprehend ai lis¬ 
tening area in which broadcast service is needed Com¬ 
parable in size to that w’hich would be reached b jr the 
interveners’ station (R. 415). In support of this find¬ 
ing, the record shows, with respect to the appellant’s 
station, that the two millivolt per meter contour (the 
normally protected contour) would be about 15 ijniles 
from the station when operated with 250 watts in the 
daytime and when using 100 watts at night it would be 
10 or 11 miles from the station (R. 180, 181) and 1 that 
during night time operation the appellant’s station 
would be limited approximately to its two millivolt per 
meter contour by other stations on the same frequency 
(R. 181). Whereas, in the case of the interveners^ sta¬ 
tion the two millivolt contour would fall about 23 
miles from the transmitter; the one millivolt per ineter 
contour about 33 miles from the transmitter and the 
five millivolt contour about 50 miles from the transmit¬ 
ter (R. 181). It is to be noted that the two millivolt 
per meter contour of the interveners’ station extends 
over a radius of 23 miles as compared to a 15 mile ra¬ 
dius on the part of the appellant. 

The record discloses that in the case of the inter¬ 
veners’ station, satisfactory service at all times would 
be expected to at least the one millivolt contohr (R. 
178), wdiich would be over a radius of 33 miles (R. 
181), and that service vrould also be received within 
the five millivolt per meter contour, i . e., over a fadius 
of 50 miles, subject, however, some slight interference 
in the station’s service area in the direction df De¬ 
troit (R. 178). 
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It is apparent, therefore, that the daytime coverage 
of the appellant’s station would he substantially less 
than that to be expected from interveners’ station. 

The Record also reveals (R. 383, 384) that within 
the 2 millivolt per meter contour of the interveners’ 
station, which extend over a radius of 23 miles and 
embraces portions of five counties, there is a popula¬ 
tion of approximately 180,000 (R. 383), and that within 
the one millivolt contour, which extends over a radius 
of 23 miles and embraces parts of seven counties and 
all of Saginaw county, there is a population of approx¬ 
imately 400,000 (R. 384), all of which will receive in¬ 
terference free and satisfactory service (R. 178). 
Within the .5 millivolt contour of the interveners’ sta¬ 
tion, which extends over a radius of 50 miles, there is 
a population of approximately 600,000 (R. 384). 

The appellant contends that 4 ‘the crux of these pro¬ 
ceedings is the need of this thriving community for a 
broadcast outlet.” This contention proceeds on the 
erroneous assumption that if Saginaw City itself was 
afforded a broadcast outlet by appellant’s station the 
public interest would be better served by it than by the 
interveners’ station which would not only afford the 
city of Saginaw a broadcast outlet, but which would 
render a good consistent service through the Saginaw 
trade area, thus permitting the listeners in the Sagi¬ 
naw area to enjoy the benefits of a broadcast outlet in 
Saginaw. 

The record shows that the retail trade of Saginaw is 
drawn from a radius of approximately 40 to 50 miles 
(R. 169, 171) and that it is desirable for a broadcasting 
service originating in Saginaw to cover this entire out¬ 
side area as proposed and as would be done only by 
interveners’ station. 






9. Concerning the appellant’s engineering testimony. 

The Commission found that: 

4 ‘An engineering witness offered in behalf of 
the Saginaw Broadcasting Company presented 
record of measurements made for a total period 
of eight hours, distributed over three nights, 
which indicated that the received signal of other 
radio broadcast stations in the Saginaw area on 
1200 kilocycles is not of sufficient strength to cause 
interference to the proposed station within tjhe 2 
millivolt per meter (normally protected) contour. 
By virtue of said measurement, this witness fur¬ 
ther testified that the proposed station would not 
cause objectionable interference within the 2 mil¬ 
livolt per meter (normally protected) contours of 
other stations operating upon the frequency 1200 
kilocycles. While the measurements presented by 
this witness with respect to the interference prob¬ 
lems were not contradicted, we are of the opinion 
and so find that the said measurements did not 
cover a sufficient period of time to serve as a satis¬ 
factory basis for the conclusions reached. The ex¬ 
pert engineering witness offered in behalf of the 
Commission testified that the operation of the 
station proposed by the Saginaw Broadcasting 
Company would cause objectionable interfer¬ 
ence to the service of Station CKNX and Sta¬ 
tion WFAM. While the station proposed by 
the Saginaw Broadcasting Company would re¬ 
ceive approximately the same limitation frond Sta¬ 
tion WFAM as it would impose thereon, Cana¬ 
dian Station CKNX would not produce objection¬ 
able interference to the proposed station.”i (R. 
412) (Italics supplied) j 

The appellant contends in its brief (p. 6 et seq.) that 
the Commission’s finding is erroneous and contrary to 
the evidence. That these findings are correct and fully 
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supported by the evidence in the record is clearly dem¬ 
onstrated below. 

It is to be noted, first, however, that the Commission, 
in making the above finding, is dealing specifically with 
the measurements made by the appellant’s engineer 
on the 1200 kilocycle frequency (the frequency re¬ 
quested by the appellant) in the Saginaw area. The 
appellant contends in its brief (p. 7) that the record 
evidence offered by it “shows a total of over seven¬ 
teen hours (instead of eight hours) of night time field 
intensity recordings were made” in order to ascer¬ 
tain the facts with reference to interference. The ap¬ 
pellant, however, failed to call the Court’s attention to 
the fact that it included in this total not only the night 
time recordings made on the 1200 kilocycle frequency 
(with which the Commission was here concerned), but 
also the night time recordings on the frequencies 1190 
kc. and 1210 kc. (R. 366-378), and that the majority 
of the recordings listed in its total were made to de¬ 
termine the reception in areas outside the Saginaw 
area (R. 366-378). 

As a basis for its finding that the measurements on 
1200 kilocycles in the Saginaw area covered a period of 
eight hours, the Commission had the testimony of ap¬ 
pellant’s own engineer, who testified that “the total 
number of hours on the 1200 kilocycles frequency in 
Saginaw was eight hours, nine minutes” (R. 99). The 
Commission found in accordance with this. The field 
intensity measurements made on the frequencies 1190 
kc. and 1210 kc. cannot, by any form of subtlety, be 
substituted for the measurements made on 1200 kilo¬ 
cycles for the purpose of contending that the Commis¬ 
sion’s findings were not made in accordance with and 
supported by the evidence. 
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The Commission further found that the said mea¬ 
surements did not serve as a satisfactory basis for the 
conclusion reached by the appellant’s engineer that 
the appellant’s proposed station would not cause job¬ 
jectionable interference within the 2 millivolt |per 
meter (normally protected) contours of other stations 
operating* upon the frequency of 1200 kilocycles, j In 
support of this finding, the testimony of the Comihis- 
sion’s expert engineer shows that the number of nkea- 
surements taken does not constitute a representative 
index of the interference which might occur ovqr a 
period of a year and that greater interference wbuld 
probably show up if more measurements were taken 
(R. 189). | 

For the purpose of clarity, the testimony of | the 
Commission’s engineer is quoted verbatim from the 
record (Page 189): 

Question by Commission Counsel of the Com¬ 
mission’s Engineer. 

Q. Mr. Davis, I believe you heard Mr. Martin 
testify yesterday that while in the Saginaw area 
he listened to several stations on the 1190, 1200 and 
1210 channels for a period of eight hours and nine 
minutes average, did you not? A. I think he tes¬ 
tified it was eight hours and nine minutes on 1200 
kilocycles. I heard that testimony. 

Q. And I think it was approximately that or a 
little less with regard to the others. In your 
opinion would that serve as a basis or a test for 
determining what the strength of the various sig¬ 
nals would be over a period of a year? A. No, I 
doubt if accurate conclusions could be drawn from 
such a limited time survey as that there presented. 
It might possibly reflect accurate conditions, but 
the probabilities are that the average interference 


i 
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would be somewhat different than that gotten by 
a recording over that short period of time. 

Mr. Cunningham: You may inquire. 

Question by Mr. Bingham: 

Q. The interference might be less than that 
shown in the eight hours and nine minutes? A. 
It might possibly be, but in my opinion it would 
probably be greater. 

Q. And that is taking into consideration the 
tests made in January and also in May? A. Yes, 
but both are only over a total of eight hours and a 
few minutes.” (R. 189) 

On the basis of this evidence the Commission found 
that the measurements taken by the appellant’s engi¬ 
neer did not cover a sufficient period of time to serve 
as a satisfactory basis for the conclusions reached by 
him and the Commission properly so found. 

10. Concerning the objectionable interference that ap¬ 
pellant’s station would cause to and receive from 
existing stations. 

The Commission found 4 ‘that the operation of the 
station proposed by the Saginaw Broadcasting Com¬ 
pany (the appellant) would cause objectionable inter¬ 
ference to the service of Station CKNX and Station 
WFAM. While the station proposed by the Saginaw 
Broadcasting Company would receive approximately 
the same limitation from Station WFAM as it would 
impose thereon, Canadian Station CKNX would not 
produce objectionable interference to the proposed 
station.” (R. 412) 

The Commission also found that: 

“According to the expert engineering testi¬ 
mony, there are two stations located at less than 


the average recommended mileage separation for 
the assignment requested. Said mileage separa¬ 
tions are based upon empirical engineering stand¬ 
ards which are designed to insure satisfactory 
simultaneous operation of radio broadcast sta¬ 
tions upon the same or adjacent frequencies. 
These are as follows: Station CKNX (1200 kilo¬ 
cycles, 50 watts, unlimited time), Wing-ham, On¬ 
tario, Canada; the actual separation here involved 
is 137 miles while that recommended is 185 miles; 
and Station WFAM (1200 kilocycles, 100 watts, 
sharing time), South Bend, Indiana; the actual 
separation is 167 miles while that recommended is 
185 miles.” (R. 412) 

The Commission’s finding that the appellant’s sta¬ 
tion would cause objectionable interference to and re¬ 
ceive objectionable interference from existing stations 
is supported by the record evidence since the Commis¬ 
sion’s expert engineer testified on Pages 174 and 175 
of the record as follows: 

“Station CKNX at Wingham, Ontario, Canada, 
137 miles from Saginaw, Michigan operates with 
50 watts unlimited time and the recommended 
separation for the assignment requested is 185 
miles. In that case I should expect that the pro¬ 
posed station would contribute objectionable in¬ 
terference to CKNX at night to their 2.8 millivolt 
per meter contour, and that there would be no ob¬ 
jectionable interference during daytime hour^. 

“Station WFAM operates on 1200 kilocycles 
100 watts at South Bend, Indiana, and shares j;ime 
at night with WWAE. South Bend is 167 niiiles 
from Saginaw, as I have measured it, and the 
recommended separation for the assignment re¬ 
quested is 185 miles. 

“Based upon the interference curves of the 
Communications Commission Engineering De¬ 
partment I would expect that the proposed station 
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would limit WFAM at night during simultaneous 
hours of operation to their 2.3 millivolt per meter 
contour. Local stations are normally protected 
in the allocation plans of the Engineering Depart¬ 
ment to their 2. millivolt per meter contour day 
and night, hence, that interference would be ob¬ 
jectionable interference.” 

The Commission made a proper finding upon the evi¬ 
dence. 

11. Concerning the interference caused to and by 

interveners' station. 

Although the appellant contends in its brief (P. 30 
et seq.) that the commission was arbitrary and capri¬ 
cious in failing to find that the interveners’ proposed 
station would cause objectionable interference to an 
existing station and would receive objectionable inter¬ 
ference therefrom. 

The Commission found: 

“It appears that interference during the day¬ 
time operation of the station proposed by Messrs. 
Gross and Shields would occur to the service of 
Station WWJ in and about Saginaw. The service 
of the station proposed by these applicants would 
receive slight interference from the operation of 
Station WWJ. The interference which would be 
expected from Station WWJ to the proposed sta¬ 
tion would be found slightly within the 0.5 milli¬ 
volt per meter (normally protected) contour of 
the proposed station.” (R. 414) 

This finding is supported by the record since it ap¬ 
pears that the only possibility of interference to the 
service of WWJ “would be cross talk interference 
principally, evidenced in the use of receivers of aver- 
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age or less than average selectivity” (R. 178), land 
that this interference would fall in a comparatively 
small portion of WAVJ’s service area (R. 182).| If 
anyone has reason to object to possible interference it 
is WWJ and not the appellant. 

After giving adequate consideration to the engineer¬ 
ing testimony and weighing the various factors| in¬ 
volved, the Commission found that service to the pub¬ 
lic in the Saginaw area outweighed the possibility of 
slight interference within a small portion of the outside 
limits of Station WWJ. j 

12. Concerning the so-called “intimidation” of 

appellant’s witnesses. 


The appellant seeks to shroud with suspicion! the 
sincere effort on the part of one of the interveners to 
make a personal survey among the public officials in 
Saginaw for the purposes of determining their atti¬ 
tude toward the interveners’ proposed station ancl so¬ 
liciting their cooperation in the event the station should 
be granted. 


The record discloses that Mr. Gross called upon a 
few persons who were to give testimony by deposition ; 
that such persons were public officials whose offices 
were open at all times to the general public (R.i 194, 
244, 261, 265); and that they were interested in having 
a station established and operated in Saginaw by any 
qualified applicant and not by a particular applicant 
(R. 265, 200). 

The establishment of a broadcasting station is a 
matter of public concern and Mr. Gross can call upon 
a public official such as the executive secretary ctf the 
Welfare League of Saginaw with as much propriety 
and with as much hope of obtaining his cooperation 
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and interest as Mr. Greenebaum, who called upon the 
same persons on behalf of the appellant (R. 199, 247, 
265), and such was Mr. Gross’ sole purpose in calling 
upon public officials and asking their cooperation. 

It is obvious that the appellant is placing implica¬ 
tions on ordinary conversations which are untenable in 
that it seeks to convey to this court the erroneous im¬ 
pression that Mr. Gross’ calls were secretive and for 
the purpose of intimidating public officials. The Com¬ 
mission, with the full facts before it, did not so con¬ 
strue Mr. Gross’ conventional calls and could not have 
so construed them. 

_ i 

B. The Commission Has Correctly Applied the Stand¬ 
ard of Public Interest, Convenience and Necessity 
to the Facts in this Record. 

The appellant contends in its brief (P. 44 et seq.) 
that “public interest, convenience and necessity re¬ 
quires, other things being equal, that local applicants 
be entitled to preference over outside applicants” and 
attempts to argue from this proposition that the Com¬ 
mission misapplied the standard of public interest, con¬ 
venience and necessity in granting the interveners ’ ap¬ 
plication and denying that of the appellant for the rea¬ 
son that the appellant is a local applicant. 

The appellant’s contention is erroneous and without 
merit. In the first place, the appellant assumes that 
all things, other than residence, are equal as between 
the two applicants, whereas the record demonstrates 
that they are not. In the second place, an applicant’s 
residence is not a controlling factor in applying the 
standard of public interest since the question of resi¬ 
dence never even becomes a factor for Commission 
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consideration except insofar as it concerns the appli¬ 
cant’s familiarity with the needs and desires of the 
community for broadcasting service. Residence qnly 
may become an element in the standard of public! in¬ 
terest under certain conditions and by itself cpuld 
never become the determining element since the niere 
fact of residence is not probative of any issue unless 
combined with other factors such as the applicant’s ex¬ 
perience in broadcasting, his ability to cooperate with 
local civic groups and his familiarity with the desires 
of listeners in the proposed stations service area, j 

The only principle running through the decisions of 
the Commission cited by appellant in its brief (p^ 45 
et seq.) is that the applicant should “be in a position 
to be conversant with the needs of the Community” 
for which a station application is being made, \yith 
such a principle we are in complete accord and the 
record amply discloses interveners are so qualified. In 
addition to their own knowledge of the Saginaw ^.rea 
interveners will have the benefit of advice from the ad¬ 
visory committee of representative citizens while | ap¬ 
pellant has neither broadcasting experience nor any 
advisory counsel upon which to draw and must of ne¬ 
cessity rely upon its stockholders whose qualifications 
to operate a broadcasting station are nil (R. 343). 
Local residence may thereby be appellant’s sole quali¬ 
fication without the redeeming and essential requisite 
of experience and familiarity with local needs and the 
ability to understand and cater to those needs. 

The standard of public interest is an indefinite 
guidepost composed of many complex factors. Its 
meaning will, of course, vary with the circumstances of 
each case but in no case can it be said that the mfitter 
of “residence” is of such basic importance ai to 


i 
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transcend all others and so entitle one applicant to a 
preference because of that one fact. The mere state¬ 
ment of the proposition is its best refutation. 

It is submitted, therefore, that the Commission prop¬ 
erly applied the standard of public interest, conveni¬ 
ence and necessity in granting the interveners’ appli¬ 
cation and denying that of the appellant. 

C. The Commission’s Statement that the Examiner 
Recommended a Denial of Both Applications Does 
Not Constitute Reversable Error. 

It is submitted that the Commission’s statement that 
the Examiner recommended a denial of both applica¬ 
tions, which was made in rehearsing the history of 
the proceeding, is obviously not such an error as 
would warrant a reversal of the Commission’s deci¬ 
sion, since it affirmatively appears in the record that 
the decision was based “upon a consideration of these 
applications, the record made in the hearing relative 
thereto, the Examiner’s Report, exceptions filed and 
oral argument” (R. 416), and not upon any misconcep¬ 
tion as to what the Examiner recommended. 

An Examiner’s recommendation is not controlling 
upon the Commission, Fed. Radio Com. v. Nelson 
Bros. Bond & Mtg. Co., 289 U. S. 266, 285-286; 77 
L. ed. 1166, 1179. In the final analysis, it is the 
Commission’s function, and not the Examiner’s, to 
render a decision based upon the entire record. The 
completeness of the Commission’s findings of fact in¬ 
dicate that it was not only conversant with the Ex¬ 
aminer’s Report, but with the evidence in the record 
before it and that the decision was based upon such 
evidence. 
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D. The Court’s Jurisdiction is Confined to the Poipts 

Set Forth in the Several Reasons of Appeal 

Section 402 of the Federal Communications Act jof 
1934 requires appellant in filing a notice of appeal to 
state “the reasons therefor.” 

The brief of the appellant seeks to bring into its 
case for the first time the question of whether “the 
decision is without warrant in law in that it was not 
preceded by or based upon any findings of fact by the 
Commission.” No such question was raised in appel¬ 
lant’s Notice of Appeal (R. 1-6), and, therefore, is hot 
subject to review by this court in this proceeding siiice 
the court’s review is restricted to the points specified 
in the Notice of Appeal and Reasons Therefore. j 

E. The Commission’s Findings of Fact Supported by 
Substantial Evidence Are Conclusive and Should 
Be Sustained. 

j 

It has already been clearly shown that the Commis¬ 
sion made findings of fact on all material questions and 
that such findings are substantially supported by the 
evidence. (Brief, pp. 18-44): 

Section 402 (e) of the Communications Act of 1934 
(4S Stat. 1093) provides that “the review of the court 
shall be limited to questions of law and that findings of 
fact by the Commission, if supported by substantial 
evidence, shall be conclusive unless it shall clearly ap¬ 
pear that the findings of the Commission are arbitrary 
or capricious.” 

Pursuant to the provisions of the statute, this court 
has repeatedly and consistently held that where the 
Commission’s findings of fact are supported by Sub¬ 
stantial evidence they are conclusive and should be 
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sustained. Head of the Lakes Broadcasting Company 
v. Federal Communications Commission, 66 App. D. C. 
19, 84 F. (2d) 396; Radio Service Corporation v. Fed¬ 
eral Communications Commission, 64 App. D. C. 323, 
78 F. (2d) 207; Don Lee Broadcasting System v. Fed¬ 
eral Communications Commission, 64 App. D. C. 228, 
76 F. (2d) 998. 

The principle to be applied to this case has been 
clearly stated in Marquette University v. Federal Ra¬ 
dio Commission, 60 App. D. C. 44, where the court 
said: 


The case turns solely upon a question of fact, 
and, inasmuch as the commission is vested with 
authority to regulate the licensing of broadcasting 
stations in such a manner as to best subserve pub¬ 
lic interest, convenience, and necessity, the court 
will hesitate to set aside a finding of the commis¬ 
sion unless it appears to be manifestly contrary to 
the evidence. 

The same principle has also been enunciated by the 
Supreme Court of the United States with respect to 
findings of the Interstate Commerce Commission. In 
Interstate Commerce Commission v. L. <& N. Ry., 227 
U. S. 88, 100, the Court said: 

i 

The order of the Commission, * * * was not 
arbitrary but sustained by substantial, though con¬ 
flicting evidence. The courts cannot settle the con¬ 
flict nor put their judgments against that of the 
rate-making body, * * *. 
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IV. CONCLUSION. 

Nothing further need be said concerning the ques¬ 
tion of jurisdiction. It is a pure question of adhering 
to the strict terms of the statute. 

j 

On the question of the merits of this case, if such iis 
determined to be properly before the court, it is sub¬ 
mitted that the Commission’s decision is substantially 
supported by the evidence and should be affirmed. 

I 

Respectfully submitted, 

Arthur W. Scharfeld, 
Philip G. Loucks, 

Joseph F. Zias, 

Attorneys for the Interveners . 

i 

December 4, 1937. 
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IN THE 


?Hntte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1937. 


No. 6990. 


Saginaw Broadcasting Company, a Corporation^ 

Appellant , 

v. 

Federal Communications Commission, Appellee , 
Harold F. Gross and Edmund C. Shields, hi^er- 
veners. 


APPELLANT’S REPLY BRIEF. 


INTRODUCTORY. 

I 

We would respectfully call the Court’s attention to 
the fact that the unusual length of this reply brief has 
been made necessary by the fact that the Commission 
in its brief, with rare exceptions, sets forth an entirely 
new set of alleged facts as a basis for its decision and 
also injects into its brief and these proceedings alleged 
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facts not in the record at all, instances of which are 
also called to the attention of the Court in this reply 
brief. As the brief filed on Saturday, December 4th, 
two days before this case was set for argument, pre¬ 
sents the first time that the appellant has been con¬ 
fronted with these alleged facts, appellant’s first op¬ 
portunity to test them by the record is presented in this 
Reply Brief. 

We respectfully submit under the cases cited in ap¬ 
pellant’s brief and in view of the decision of this Hon¬ 
orable Court in the case of Missouri Broadcasting 
Corp. v. Federal C oynmunications Commission, No. 
6869, decided December 6, 1937, that the failure of the 
Commission to find as facts these assertions which it 
now proffers in its brief as a basis for its decision is 
reversible error. 

I. 

I. As to the Timeliness of the Appeal. 

Motions to dismiss the appeal were filed in this 
Honorable Court by the appellee and the interveners 
on July 7 and July 14, 1937 respectively. On July 8, 
1937 appellants filed a reply to appellee’s motion to 
dismiss supported by a brief attached thereto, setting 
forth Sections 5, 402 and 405 of the Communications 
Act of 1934, being the pertinent provisions of the Com¬ 
munications Act of 1934, and citing numerous auth¬ 
orities which show that this Honorable Court in dis¬ 
missing the motions to dismiss the appeal on July 22, 
1937 acted in accordance with well-settled and estab¬ 
lished principles of law. As all of the points raised by 
the appellee and the interveners are discussed in said 
brief in reply to appellee’s motion to dismiss, the 
Court’s attention is respectfully invited to said brief 
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if it deems reconsideration of this question is merited. 
Sections 402, and 405 of the Act will also be found on 
Pages 7 to 11 inclusive of the appellee’s brief and! are 
therefore not restated herein. 

In vie\v of the additional authorities set forth in the 
briefs of the appellee and the interveners, a short 
resume of the points raised is set forth here for, the 
convenience of the Court. We concede that theije is 
nothing ambiguous about the provisions of the statute 
with reference to applications for rehearing and ap¬ 
peal, and it is clear they w'ere drafted in the lighlt of 
w'ell-established principles of law'. Section 402 allows 
an aggrieved party 20 days from the effective date of 
the Commission’s decision to file an appeal with this 
Honorable Court. Section 405 allow's an aggrieved 
party 20 days from the effective date of the Comknis- 
sion’s decision to apply for a rehearing. This appli¬ 
cation for a rehearing is a matter of right, according 
to the language of the statute, and the Commission has 
no discretion if it is filed within the time specified in 
the statute, but to entertain such an application filed 
by an aggrieved party, and either grant or deny It. 

Section 405 contains the following language: 

i 

“No such application shall excuse any person 
from complying with or obeying any decision 
order, or requirement of the Commission, or oper¬ 
ate in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the 
Commission.” 

Kespondents contend that this language shows that 
it was the intention of Congress to provide that! the 
rights of rehearing and appeal are alternative instead 
of consecutive rights of an aggrieved party, and that 
unless the aggrieved party petitions the Commission 
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to postpone the effective date of its decision or order, 
an appeal takeh more than 20 days from said date is 
filed out of time on the theory that a motion for rehear¬ 
ing seasonably filed will not suspend the running of the 
time for taking an appeal. We respectfully submit 
that this language shows a directly contrary intention 
on the part of the legislators under the familiar canon 
of statutory construction of expressio unins est exclusio 
alt e rius. 

Under the Communications Act the Commission 
is given broad powers over licensed broadcasting 
stations, and this language is merely inserted to pre¬ 
serve the power of the Commission in issuing deci¬ 
sions, orders, or requirements that require obedience 
by the parties over whom the Commission has jurisdic¬ 
tion and may be enforced by law, during the time when 
a motion for rehearing is pending. Having specified 
that such decisions, orders, or requirements as require 
44 obedience’’ and mav be 44 enforced” are not staved 

v * 

by an application for a rehearing, it follows that all 
other decisions, orders, or requirements which do not 
impose upon the parties any duty to do or refrain from 
doing any act held to be required by or in violation of 
the Federal Communications Act, are suspended by the 
filing of an application for a rehearing. It is obvious 
that a decision granting an application for a broad¬ 
casting station to one party and denying one to another 
party is not such a decision as is contemplated by the 
provisions of Section 405, above quoted, requiring 
4 4 obedience ’ ’ by the parties and subject to 44 enforce¬ 
ment’ ’ by the Commission, unless the respondents con¬ 
tend that for the aggreived party to exercise his law¬ 
ful right to file an application for rehearing and his 
right to appeal from the decision is an act of 44 dis- 
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obedience” to the Commission’s decision denying ;his 
application for a radio broadcasting station. 

If the strict construction of the Act called for bv the 

•' i 

respondents is the proper one, namely, that Ijhis 
language applies to all decisions, we would have to tgke 
the view that Congress intended that parties would 
have 20 days after the effective date of an order wdtjhin 
which to move that the effective date he postponed, hnd 
it is elementary that to move a postponement you must 
move before and not after an effective date. On the 
other hand, if a party must move to postpone before 
the effective date, the provision allowing 20 days for 
an application for rehearing is rendered nugatory! as 
an aggrieved party would have to move for a rehear¬ 
ing and postponement without the benefit of the tpne 
clearly intended for the preparation of such a petition. 

Further, in the event the Commission granted 
the application for a rehearing and a rehear¬ 
ing was held and a decision on the rehearing not ihade 
until after 20 days from the effective date of the deci¬ 
sion, the aggrieved party would have no right to ap¬ 
peal to this Honorable Court from said final decision. 
The injustice that would result from the strained con¬ 
struction urged by the Commission, is illustrated 
by the facts in this case where the Commission’s Find¬ 
ings of Fact were not adopted until March 16,1937, the 
effective date of the decision, and not made public and 
available to counsel until March 17th, the day aftef the 
order became effective. 

It is also argued that the decision of a division of 
the Commission is final under Section 5 of the Act! but 
that Section provides that such decisions shall be “sub¬ 
ject to rehearing by the Commission, as provided in 
Section 405 of this Chapter for rehearing cases! de- 
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cided by the Commission.’’ As Section 405 gives the 
Commission authority on rehearing to reverse, change 
or modifv said decision of a division, it can in no sense 
be deemed a final decision until the Commission has 
acted upon an application for rehearing seasonably 
filed. And we submit that an application for rehear¬ 
ing from a decision of a division seasonably filed sus¬ 
pends the finality of the division’s decision in all of its 

« 

parts, including the effective date specified therein. 

The respondents have quoted a paragraph from the 
decision of Wayne Gas Co. v. Owens-Illinois Glass Co., 
300 IT. S. 131, 57 Sup. Ct. 382, L. ed. Adv. Op. Vol. 81, 
No. 5, pp. 300 and 303, which they contend is applicable 
to the facts in this case and disturbs the rule for which 
appellants contend, to-wit: that a motion for rehear¬ 
ing seasonably filed tolls the statute limiting the time 
within which an appeal may be taken. The paragraph 
referred to is as follows: 

“A defeated party who applies for a rehearing 
and does not appeal from the judgment or decree 
within the time for so doing, takes the risk that he 
may lose his right of appeal, as the application for 
rehearing, if the court refuses to entertain it, does 
not extend time for appeal.” (Italics supplied) 

The quotation itself shows that it is inapplicable to 
the facts in the proceedings at bar. Under Section 405 
the Commission has no discretion as to whether or not 
it will entertain an application for a rehearing. The 
statute clearly grants an aggrieved party 20 days from 
the effective date of the decision to apply for a rehear¬ 
ing and the Commission must accept such an applica¬ 
tion and either grant or deny it. 

The Wayne case involved an appeal from an order 
dated March 2, 1936, dismissing a petition for re- 
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organization under Section 77 (b) of the Bankruptcy 
Act. Under said Act petitioner had 30 days from the 
date of said order within which to appeal to the United 
States Circuit Court of Appeals. The law fixed; no 
time for applying for a rehearing and rehearing was 
a matter purely within the discretion of the Distjrict 
Court. There were some intermediate proceedings l^hat 
are not pertinent, and ( more than 30 days) on April 
24, 1936, the petitioner presented in open Court, after 
notice to respondents, a petition for rehearing, 
and after argument thereon the Court directed thdt it 
be filed and took the matter under advisement. Here 
it will be noticed that leave of Court had to be first ob¬ 
tained before the petition could even be filed. There¬ 
after the Court set aside the order of March 2, 1936 
and granted a rehearing, and on May 28, 1936 the 
Court, after a hearing, again dismissed the petitioner’s 
petition for reorganization. On June 11, 1936 the peti¬ 
tioner filed an application for an appeal to the United 
States Circuit Court of Appeals, which was granted. 
Respondents moved to dismiss the appeal in the Cir¬ 
cuit Court of Appeals on the ground that as the orig¬ 
inal order was dated March 2, 1936 and the appeal 
was taken on June 11, 1936, it was out of time, being 
more than 30 days from the date of the original order, 
and the Circuit Court of Appeals granted the motion, 
whereupon the petitioner appealed to the Supreme 
Court of the United States. The Supreme Court re¬ 
versed the decision of the Circuit Court of Appeals, 
holding that where the Bankruptcy Court in its sofind 
discretion granted a rehearing even though the oifder 
made subsequently be not different from the original 
one, the order entered upon rehearing is appealable 
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and the time for appeal runs from its entry. We quote 
the language of the decision. 

“ * * * the rule which governs the case is that the 
bankruptcy court, in the exercise of a sound dis¬ 
cretion, if no intervening rights will be prejudiced 
by its action, may grant a rehearing upon applica¬ 
tion diligently made and rehear the case upon the 
merits; and even though it reaffirm its former ac¬ 
tion and refuse to enter a decree different from the 
original one, the order entered upon rehearing is 
appealable and the time for appeal runs from its 
entrv . 9 9 

V 

We have no quarrel with the language used by the 
Supreme Court as applied to the facts in the Wayne 
case, which simply means that where an aggrieved 
party having no right to file an application for a re¬ 
hearing and the filing of such an application is subject 
to the discretion of the Court, waits until after the 
time for appeal to secure leave to file an application 
for a rehearing, he runs the risk, if the Court refuses 
to entertain the application, of losing his right to 
appeal. 

Cited with approval and in no way modified by the 
language quoted from the Wayne case, is the case of 
Morse v. United States , 270 U. S. 151,154, 70 L. ed. 518, 
519, 46 S. Ct. 241. The facts in the case at bar fall 
squarely within the settled law as laid down by the Su¬ 
preme Court in the Morse case. That case involved an 
appeal from a judgment entered by the United States 
Court of Claims on the 21st day of January, 1924. Rule 
90 of the Court of Claims provided that a complaining 
party had 60 days from the time of the judgment to file 
a motion for a new trial. Section 243 of the Judicial 
Code in force at the time the appeal was taken, pro- 
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vided that appeals from the Court of Claims shall ibe 
taken within 90 days after the judgment is rendered. 
On March 19,1924 Morse filed a motion for a new trial, 
which being filed within 60 days was filed as of ri^ht 
under the rule. The motion was overruled by the 
Court on May 4, 1924. On June 9, 1924 the 60 djay 
period having expired, Morse presented a motion j,or 
leave to file a motion to reconsider and grant a new 
trial, and on the same day the Court of Claims over¬ 
ruled the motion for leave to file. It will be noted that 
this second motion was addressed to the discretion:of 
the Court in that the time for filing a motion for a new 
trial under the Court’s rules had expired, and thus the 
motion took the form of a motion for leave to file a 
motion for a new trial. In the latter circumstances; it 
was a matter of discretion as to whether or not the 
Court would entertain such a motion. On September 
5, 1924 Morse made application for an appeal to the 
Supreme Court of the United States, which was al¬ 
lowed. That Court held that the motion for a new tifial 
filed on March 19, 1924 suspended the running of the 
time within which an appeal to the Supreme Court 
would lie, and that the 90 days began to run not from 
the date of the judgment, but from the date the motion 
for new trial was overruled, namely, on May 4, 1^24. 
We quote from the decision, which is supported by 
numerous authorities cited therein: 

! 

4 4 There is no doubt under the decisions and 
practice in this court that where a motion for a 
new trial in a court of law, or a petition for a re¬ 
hearing in a court of equity is duly and seasonably 
filed, it suspends the running of the time for taking 
a writ of error or an appeal, and that the time 
within which the proceeding to review must j be 
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initiated begins from the date of the denial of 
either the motion or petition/’ (Italics ours) 

As the appeal was not taken within 90 days of May 
4, 1924, petitioner contended that the motion for leave 
to file a motion for a new trial filed on June 9, 1924, 
after the time provided by the Rules of the Court for 
filing a motion for new trial prevented the running of 
the period of limitation within which appeals to the 
Supreme Court could be taken. This the Court denied, 
holding that: 

“The suspension of the running of the period 
limited for the allowance of an appeal, after a 
judgment has been entered, depends upon the due 
and seasonable filing of the motion for a new trial 
or the petition for rehearing. yy (Italics ours) 

Here a clear distinction is made between the filing of 
a motion for new trial duly and seasonably as of right 
which the Court held suspended the running of the 
time for appeal and the filing of a motion addressed to 
the discretion of the Court as to whether or not it will 
entertain it, and the decision clearly holds that the for¬ 
mer suspends the running of the period of limitation 
but that the latter does not. 

In the recent case of Lincoln-Boyle Ice Co. v. Com¬ 
missioner of Internal Revenue , No. 6156, decided by 
the United States Circuit Court of Appeals for the 
Seventh Circuit, December 1, 1937, as yet unreported, 
but which will be found in Prentiss-Hall Tax Service 
1937, paragraph 1667, the Circuit Court of Appeals in 
overruling a motion to dismiss an appeal from the 
Board of Tax Appeals filed more than 90 days after 
the Board’s decision held: 

“So long as petitions for modification or review 
are pending, the Board has jurisdiction to modify 
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its decision in respect to any part thereof, ahd 
neither party can be denied an appeal within thr^e 
months from final disposition of the motion ^o 
modify the decision.” (Italics ours) 

In that case the Board’s decision was rendered pn 
July 26, 1935, in favor of the taxpayer. The Commi[s- 
sioner of Internal Revenue filed a motion for reconsid¬ 
eration and review. This motion was denied on Jan¬ 
uary 15, 1936 and as above quoted, the Court held that 
the period of 90 days began to run not from the date bf 
the decision, but from the date that the Commission¬ 
er’s motion for reconsideration and review was denied, 
namely, January 15, 1936. 

In the case at Bar the appellant before the time fpr 
filing an application for rehearing as of right had ex¬ 
pired and before the time for taking an appeal to this 
Honorable Court had expired, filed its application for 
a rehearing, and we respectfully submit that said ap¬ 
plication filed in such circumstances under settled 
principles of law, tolls the running of the time for tak¬ 
ing an appeal. We close this discussion with a quota¬ 
tion from Mitchell v. Maurer , 67 Fed. (2d) 287, decided 
by the United States Circuit Court of Appeals for the 
Ninth Circuit, wherein the Court held: 

“The proposition that, after a final judgment br 
decree by the lower court, a motion for a rehearifig 
in equity or for a new trial at law tolls the statute 
limiting the time within which appeals may he 
taken, is too elementary to require extensive refer¬ 
ence to authorities.” (Italics ours) 

I 


i 







12 




II. 

THE ISSUES. 

The two determinative factors upon which the Com¬ 
mission seemingly decided that public interest, con¬ 
venience and necessity would be served by granting 
the application of the interveners rather than that of 
the appellant were the alleged greater coverage of the 
intervener’s station which they claimed would cover an 
area beyond appellant’s where such service appeared 
needed, and the fact that interveners would provide an 
uninterrupted daytime service which they claimed the 
needs of the area in and about Saginaw required rather 
than the staggered hours day and evening broadcast 
service offered by appellant. In making this determin¬ 
ation the Commission’s decision shows undisputably 
that it was in error even as to appellant’s proposed 
schedule and did not take into consideration appellants 
uninterrupted Saturday day and evening schedule, and 
uninterrupted Thursday evening schedule. That these 
were the determining factors is clear from the follow¬ 
ing extract from its decision: 

4 ‘It appears from the record, therefore, that 
there is a public need in the City of Saginaw, Mich¬ 
igan, and the surrounding territory, for a broad¬ 
casting station. The establishment of more than 
one station would not be economically justified. 
Hence, it is necessary that a selection be made be¬ 
tween the respective broadcast services proposed 
in the applications here involved. Both applicants 
are possessed of the requisite technical, legal and 
financial qualifications. The Saginaw Broadcast¬ 
ing Company seeks authority to operate upon a 
sharing time basis, using the frequency 1200 kilo¬ 
cycles, with 100 watts at night and 250 watts dur¬ 
ing the day. With such an assignment, this appli- 
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cant would be unable to comprehend a listening 
area, wherein broadcast service appears needed, 
comparable in size to that which would be reached 
by the station proposed in the application of Gross 
and Shields. The latter has applied for the fre¬ 
quency 950 kilocycles, with power of 500 watts and 
will operate during daytime hours or until loOal 
sunset in Saginaw. According to the present plhns 
of the Saginaw Broadcasting Company, the sta¬ 
tion proposed by that applicant would be silent 
during a large portion of the operating day. While 
applicants Gross and Shields propose to operate 
their station uninterruptedly during the daytime 
and until local sunset, it appears that, throughout 
the year, local sunset in the vicinity of Saginaw 
varies from 4:30 to 7:15 P. M., C. S. T. Thus, the 
station proposed in the application of Gross hnd 
Shields would be available to serve during an aver¬ 
age of ten hours each day without interruption. 
It is considered that the needs of the area in dnd 
about Saginaw, Michigan, are such as to require 
that uninterrupted broadcast service until local 
sunset which is proposed by Messrs. Gross and 
Shields.” (R. p. 415) (Italics ours). 

The Commission made no finding of fact that the 
operation of appellant’s station would cause objection¬ 
able interference, nor receive such interference from 
any existing station, and in its so-called statement of 
facts and grounds for decision merely narrates the 
testimony and comments on one phase of it, its com¬ 
ment being based on an indisputably erroneous concep¬ 
tion of the period over which certain interference field 
recordings were made, which error they admit in their 
brief, making pointless their comment thereon 
(Com. Br. p. 43). While all of the material issues dis¬ 
cussed in the Commission’s brief will be replied to 
herein, we will first address ourselves to these t w <> 
determinative issues. 
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1. Concerning need for the uninterrupted daytime 
schedule as against the staggered hours day and 
evening schedule proposed by appellant. 

We have cited in our brief the uncontradicted testi¬ 
mony of 25 witnesses, leaders in the business, civic, re¬ 
ligious, professional, educational, fraternal, political, 
agricultural, entertainment (both amateur and pro¬ 
fessional), and welfare activities of the community of 
Saginaw (Brief pp. 10 to 15), all of whom, intimately 
familiar with the needs of the City of Saginaw and 
the surrounding territory, have unequivocally and vol¬ 
untarily testified that a station operating on the hours 
proposed by appellant would better serve the needs of 
the community and surrounding territory than a day¬ 
time station only, as proposed by interveners. That 
their preference is not arbitarary, is shown by 
the reasons given by the witnesses, which we have 
likewise cited from the record (Br. pp. 14 and 15). 
The reasons Which they give are based upon the in¬ 
disputable facts that because of employment most 
persons would be unable to participate in local broad¬ 
casting programs during the day; that there were 
more listeners in the evening when these employed 
persons return to their homes; and that most all of 
the local civic affairs are held during the evening hours 
and could be so arranged as to fall on the evenings 
when appellant has time available. 

These reasons become strikingly vivid when it is 
realized, as the Commission points out in its brief 
(Note 2, pp. 28 and 29), that under the Commission’s 
regulations interveners’ station would be compelled 
to shut oft its operations in October at 5:00 P.M.; No¬ 
vember, 4:15 P.M.; December, 4:00 P.M.; January, 
4:30 P.M.; and February, 5:00 P.M. Five winter 
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months in the year in an area in the northern 
part of this country where severe winters a^e 
a matter of common knowledge, the Commis¬ 
sion holds, against the uncontradicted evidence, 
that a community of thousands of employed workers 
in factories and on the farm throughout the day, would 
be better served by a station which operates during 
the daytime only (and at the latest until 5:00 P.M. dur¬ 
ing five winter months) than a station furnishing reg¬ 
ular staggered hours daytime and evening service fiye 
nights a week and unlimited service two week-d&y 
nights! 

In this community during the five winter months 
referred to, local advertisers, representatives of 
civic, religious, agricultural, educational and fraternal 
organizations with amateur talent, educational and 
entertainment programs, and the welfare organi¬ 
zations are to be denied the opportunity to reaph 
the employed population of Saginaw and vicinity be¬ 
cause the Commission finds, without a scintilla of evi¬ 
dence to support it, that the area in and about Sagi¬ 
naw needs more daytime listening programs. All of 
these highly qualified, unbiased and representative 
witnesses took the stand and were cross-examined by 
intervener’s counsel, yet the record discloses not;a 
line of testimony to show that Saginaw or the territory 
surrounding it is in need of additional either daytiifie 
or evening listening programs. 

The Commission’s decision may be searched in vain 
for a single finding of fact upon which to ground this 
arbitrary and capricious finding. This issue of the 
need for additio'nal daytime service is raised for the 
first time in the Commission’s brief , wherein tfye 
amazing assertion is made that because there are 
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seven outside stations broadcasting programs which 
are received in Saginaw during the evening and only 
three outside broadcasting stations broadcasting pro¬ 
grams received during the day (which, the brief 
asserts to be Stations WBCM, WJR and WWJ) that 
therefore the record shows a need for additional day¬ 
time rather than nighttime broadcast service. The 
mere numerical number of stations no more warrants 
such a finding than if it were held that where there 
are five evening newspapers in a city and three morn¬ 
ing papers it was proof of need for additional morning 
papers; or that because a community had ten cinema 
theatres operating at night and two during the day 
that that was proof of the need of additional daytime 
cinema facilities. In the circumstances we respect¬ 
fully submit that a finding based upon such evidence 
is nothing less than fantastic. 

In making the assertion that onlv three stations 
serve Saginaw and vicinity during the daytime, the 
Commission in its brief impeaches its own findings of 
fact in that the Commission finds that in addition to 
the stations named in the brief, Stations WXYZ, De¬ 
troit, and CKLW, Windsor, Ontario, operating on un¬ 
limited time schedules, furnished respectively, fair 
service and useful service to Saginaw and the sur¬ 
rounding territory, and therefore they err again in this 
new assertion of facts upon which the brief claims the 
decision is grounded in making this arbitrary and 
capricious determination, that the relationship of 
seven evening stations to three stations in the daytime 
proves need for additional daytime service, as their 
findings of fact show that five stations with unlimited 
hours serve the community of Saginaw and surround¬ 
ing territory, and the correct relationship according 
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to their own findings would have to be seven to five\ in¬ 
stead of seven to three, although, we respectfully sub¬ 
mit, that this numerical relationship proves nothing. 

We assert that the record fails to show that only 
three daytime station programs are received in Sagi¬ 
naw and vicinity, as no investigation was made 
throughout these proceedings to determine how many 
daytime stations were received during the day in Sag¬ 
inaw and vicinity and how many were received during 
the evening. The testimony of the witnesses cited 
made no discrimination as between day and evening 
service in describing all of the listening programs! as 
“interesting,” “satisfactory” and offering “good 
varied programs” and providing “sufficient variety” 
(See Com. Br. P. 25). j 

The Commission admits that its finding is a ppre 
speculation by making the following unwarranted as¬ 
sertion with reference to the testimony of the witnesses 
on which it relies: 

“While the testimony of these witnesses was pot 
definite as to whether they were referring to day¬ 
time or nighttime service, the context indicates 
that it was the latter.” (Com’n Br. p. 25). 

Later on in its brief (p. 23) in asserting that the 
Commission would be warranted in entirely ignoring 
the testimony of appellants witnesses as to the 
sirability of the day and evening service, the brief 
asserts that it is obvious that in giving their testimony 
these very same witnesses gave no consideration to 
“existing broadcast service.” We quote further frpm 
page 33 of the brief: 

“Particularly is this true in view of the other ele¬ 
ments (such as existing broadcast service, cover¬ 
age, interference, etc.) considered by the Commis- 
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sion in arriving at its finding on public interest, 
convenience, and necessity (R. 409-416), but ob¬ 
viously not considered by these witnesses in their 
testimony.” (Italics ours.) 

We respectfully submit that the Commission here 
attempts to blow hot and cold at the same time, with 
the same record evidence, arbitrarily and capriciously 
making it a foundation for a finding of the need for 
additional daytime broadcast service in one breath, and 
then when it suits it convenience otherwise, asserting 
that these witnesses were giving no- consideration to the 
question of the eocisting broadcast service. 

Mr. Marxer, whose testimony is cited by the Com¬ 
mission in support of this finding (Comhi Br. p. 32) 
testified (R. p. 202) that he never listens to the radio 
during the day, except to an occasional ball game, as 
he is not home, and that viien he is at home in the eve¬ 
nings the radio is on continually. Mr. McDonald tes¬ 
tified (R. p. 248) that he listens mostly at night. Mr. 
Levinsohn (R. p. 254) listens mostly at night and re¬ 
ceives satisfactory service from WJR, WMBC and 
WWJ. He makes no distinction, nor is there any in¬ 
ference that can be drawn from his testimony, that he 
refers to day or evening service. Mr. Hansel (R. p. 
275) testifies that he receives satisfactory programs 
from WMBC, WJR and WLW and makes no distinc¬ 
tion as to day or evening programs. It is clear from 
the record that all of these stations are received in 
both the day and evening in Saginaw. Mr. Rorke testi¬ 
fies (R. p. 277) that he does not listen during the day¬ 
time (R. p. 284) but that he listens at breakfast time 
and viien he gets home for dinner, and gets satisfac¬ 
tory service from three stations. Mrs. Clara Belle 
Titus (R. p. 290) listens at the dinner hour and during 
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the evenings, and further (R. p. 300) that she does pot 
listen to the same station all day long. Mr. Bennett 
(R. p. 295) testifies that more people listen during the 
evenings, and he is satisfied with the programs received 
over five different stations (R. p. 296). Mr. Brojwn 
(R. p. 300) testified that listeners do not listen to tfhe 
same station all day long, and that he does most of his 
listening at night (R. p. 303) and listens only to WjTR 
during the day, as it is the only station he has tim ej to 
listen to, and that there are others he could listen to 
during the day (R. p. 303). From the above, it is clear 
that the record indisputably shows that so far as ^he 
listening programs are concerned, very few people h<^ve 
the opportunity to listen during the daytime; that more 
daytime listening programs are received in Sagiiiaw 
now than the people have time to listen to; that not a 
single witness has even inferred that there is any neces¬ 
sity for additional daytime listening facilities; and tjhat 
as to the desirability of uninterrupted programs froijn a 
particular station, the uncontradicted testimony is that 
no one listens to the same broadcasting station unin¬ 
terruptedly throughout the daytime hours . 

Furthermore, we submit that this testimony, eVen 
conceding (which we do not) that the mere determiha- 
tion of the number of stations received in Saginaw 
and vicinity is material to the issues herein, is with¬ 
out probative value and incompetent to carry the 
burden of proof as to reception in Saginaw and the 
surrounding territory, for there is no evidence as 
to the type of receiving apparatus which these resi¬ 
dents of Saginaw used in order to get programs coining 
into Saginaw. So far as the record shows, these wit¬ 
nesses may have been using the old battery type crystal 
sets, as the evidence does not show that they were 
using radios of even average selectivity. Measuring 
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devices are manufactured and available for determin¬ 
ing the strength of signals received in any area and 
are in common use by radio engineers in submitting 
evidence before the Federal Communications Commis¬ 
sion (R. p. 85). We respectfully submit that the few 
general statements made by these witnesses on cross- 
examination is no proof of the number of radio 
programs available in the City of Saginaw. 

No further proof is needed to prove that this testi¬ 
mony is without any probative value whatsoever to 
prove the need for additional radio program service 
in the area surrounding Saginaw than the testimony of 
the Commission’s own engineer (R. p. 185), wherein he 
testified that a signal of two millivolts per meter is sat¬ 
isfactory for primary service in residential sections 
and one-half a millivolt per meter for rural service. 
Therefore, in the area surrounding Saginaw a signal 
one-fourth as strong as is necessary for the city 
proper would furnish a satisfactory signal, and thus 
it is clearly established that more programs will be 
heard in the rural areas because they can receive a 
lower signal strength than will be heard in the City of 
Saginaw. 

As not one of the witnesses upon which the Commis¬ 
sion relied was a resident living outside of the city 
limits of Saginaw, there is no evidence in the record 
of a single resident in this area to show how many day 
or evening programs are received in this area. 

Failing in Its search for evidence of record to justify 
the arbitrary and capricious finding complained of, the 
Commission turns its fire on the witnesses who testi¬ 
fied in behalf of appellant’s schedule of hours with the 
unfair and totally unsupported statement in its brief 
that: 
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“A review of the testimony of these witnesses 
would seem to indicate that it is more probative 
of their desire to endorse the application of appel¬ 
lant because of their personal interest in, and 
friendship for, the stockholders of appellant than 
it is of their knowledge of the actual hours of 
operation proposed or the needs of the listening 
public of Saginaw.’’ 


No record citations are given bv the Commission to 
support the charge of personal interest in appellant’s 
application by any of these unbiased witnesses, ^e 
tender these witnesses as the recognized leaders of 
a thriving communitv. The fact that several of them 

O v 

refused to be intimidated bv the threatened loss of 

« 

cooperation of interveners’ station, should appellant’s 
application be denied, is a testimonial to their high 
character and integrity. 

The Commission also seeks to destroy the effect of 
this uncontradicted testimony by citing the testimony 
of one witness (Mr. Symons) who became confused 
under cross-examination as to the exact schedule of 
appellant’s hours and represents to this Court that 
this testimony is “indicative generally of all of the 
witnesses understandings” of the problem involved. 
We submit that an examination of the record citations 
given in our brief (pp. 12, 13,14), will show that this is 
a misrepresentation of the testimony, either wittihgly 
or unwittingly made, and if unwittingly made, it ag^in 
demonstrates the Commission’s ignorance of the Rec¬ 
ord evidence. Also cited by the Commission is 
the testimony of the Mayor of Saginaw on this ques¬ 
tion, wherein he declined to make a statement on ithe 
question of desirable hours because he said he did not 
know. We submit that the fact that the testimony of 


two witnesses out of 25 appears a little indefinite; 


on 
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this important issue, one who under cross-examination 
became confused, and the other who did not know, 
strengthens, rather than impeaches, the value of this 
record, in that it shows that every witness was giving 
in his deposition his own unbiased testimony. 

So far as the testimony of Mr. Marxer, cited by the 
Commission as representative of all of the testimony, 
is concerned, we call attention to the fact that we did 
not even cite his testimony or claim that he ivas a wit¬ 
ness qualified to speak on the question of hours, in 
view of the fact that he stated that, in answer to which 
hours would be most satisfactory, he did not know. 

We submit that it is unfair for the Commission to 
cite the testimony of a witness who admits his own lack 
of qualification to testify on hours as representative of 
the testimony of twenty-five other witnesses who un¬ 
equivocally express themselves on this subject. 

The Commission’s brief in support of its contention 
that the uninterrupted schedule of hours proposed by 
intervener is more in the public interest, convenience 
and necessity, cites parts of sentences from the testi¬ 
mony of witness Hansel and witness Otto. We quote 
here extracts from their testimony which indisputably 
show that not onlv were thev familiar with the hours, 
but that they unequivocally testified that the station 
furnishing the nighttime schedule of hours would bet¬ 
ter serve the interests of the community and surround¬ 
ing territory, than one furnishing the daytime service 
onlv. Witness Haensel testified: 

“Q. As a select station operation from 6 o’clock 
A. M. to 10 A. M.; from 2 o’clock P. M. to 3:30 
P. M.; from 6 P. M. to 7 P. M., then from 10:30 
P. M. until 1 o’clock A. M. every day, and also 
operating in addition to those hours Thursday 
evening from 7 o’clock until 1 A. M. and Satur- 
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days throughout the day, afternoon and evejning, 
and one operating only in the day time, which in 
your opinion would best serve the public interests 
and the public necessities of this community? | The 
one operating only in the day, or the period]- 

A. I should say that with the 33,000 employees 
employed in the City , that the evening would he 
the best hours. 

Q. Taking the period of consecutive hours, do 
you think there would be an advantage in that, that 
would outweigh the more or less staggered hours 
of the day and of the evening? 

A. That I don’t know. I merely feel that the 
talented people are engaged in the day, and ip the 
evening you would, get more listeners. 

Q. What about the situation of the talent ? Are 
they employed? 

A. In very few places they are employed during 
that time. Employed in industry during the day 
time” (R. p. 219). (Italics ours.) 

And on cross-examination: 

“Q. You claim that there is a very fertile agri¬ 
cultural section surrounding Saginaw? 

A. Yes. 

Q. You have had quite a bit of contact with the 
farmers in this outlving community? 

A. Yes. * ^ ! 

Q. From your experience, do you know the hours 
which they can listen to the radio? 

A. I think the average farmer can listen to any 
program he is interested in any time, particularly 
market reports. 

Q. When it comes to the question of weather or 
market reports, a continuous time during the day 
would be quite desirable? 

A. That would depend upon the individual, fihe 
average farmer his day time is spent in the fields 
through planting season. 
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Q. To render service in this agricidtural area a 
station would have to cover what territory, in your 
estimation? 

A. I cannot fully understand you. The County 
only extends- 

Q. In miles ? 

A. I would say an area of twenty-five miles 
would rover the County. And that covers over 
probably back into other counties” (R. p. 220). 
(Italics ours.) 

And on redirect: 

“Q. Counsel did not tell you that the Saginaw 
Broadcasting Company, applicants for this station, 
if granted, would operate not only from seven to 
ten thirtv, Thursdays and Saturdays, but on 
Thursdays would start at six o’clock P. M. and 
run through to 1 A. M. and on Saturdays would 
operate straight through afternoon and evening. 
On t lie other days of the week they would operate 
from ten thirty P. M. until 1 A. M. As between a 
station offering those nights, not only for the en¬ 
tertainment of listeners, but available to the local 
talent and one that would not be at night time 
service , which do you think would best serve the 
public interests? 

A. The one with the night time service” (R. p. 
221). (Italics ours.) 

Herbert A. Otto, the president of the Bar Associa¬ 
tion of Saginaw, on whose testimony the Commission 
relies for its finding in favor of the uninterrupted day¬ 
time schedule, testified as follows: 

“0. As between a station operating between 
the hours of six A. M. and ten A. M., two P. M. and 
three-thirty P. M., six P. M. and seven P. M., and 
ten-thirty P. M. to one o’clock A. M. every day, 
plus the hours on Thursday from six o’clock P. M. 
to one A. M.; and operating all day, forenoon and 
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evening Saturday to one o’clock A. M. Sunday, and 
a station which operated only during the daytime 
from sunrise to sunset, which in your opinion 
would best serve the public necessities and public 
needs of this community, the one only operating 
during the day, or the one operating day and 
night ? 

A. There is no question hut what the local com¬ 
munity would he much better served , much better 
off if they had the service at night. 

Q. Would that he true even though the daytifne 
station might carry a further radius from the city? 

A. Yes 1 think it would he desirable with the 
staggered hours” (R. p. 224). (Italics ours.) 

“Q. Vou indicate the night time are the desira¬ 
ble hours for broadcasting. Why do you say th^t? 

A. From my experience in listening. I have 
listened to the President of the United States after 
ten o’clock. Heard important matters discussed 
at eleven o’clock. Any hour in the evening up to 
twelve o’clock” (R. p. 226). 

“Q. As indicated to you during those hours, for 
five evenings a week, we would not be able to 
broadcast during those hours? 

A. No. # | 

Q. Sunday evening we would not be able to 

broadcast from seven-thirtv to ten-thirtv? 

* 

A. Yes. 

Q. Having two evenings, however, when we 
could broadcast during those hours, wouldn’t it 
be possible for the organization designed to broad¬ 
cast their programs to so shape their programs to 
the hours when the broadcast would be available? 

A. Yes. 

Q. In your opinion would the value of that serv¬ 
ice he such as to autweigh the value of having only 
consecutive daytime broadcasting? 

A. 1 would answer that very firmly it would” 

(R. p. 227). 
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We now come to the declaration by the Commission 
that it would be justified in entirely ignoring this 
uncontradicted evidence as follows: 

“If the answers of these witnesses to this ques¬ 
tion had been of such character as to clearly and 
unequivocablv endorse appellant’s staggered hours 
of operation, and we have shown that they were 
not, we respectfully submit that such evidence 
would not he compelling as to a grant of appel¬ 
lant f s application. Particularly is this true in 
view of the other elements ( such as existing broad¬ 
cast service , coverage, interference, etc.) consid¬ 
ered by the Commission in arriving at its finding 
on public interest, convenience, and necessity (R. 
409-416), but obviously not considered by these 
witnesses; in their testimony” (Commission’s 
Brief p. 33). 

The Commission contends that it could disregard the 
uncontradicted evidence in support of appellant’s 
schedule of Hours because the witnesses did not con¬ 
sider such other elements as “existing broadcast serv¬ 
ice” but which we assume that the Commission means 
existing service in view of the fact that there was 
no broadcast service in the sense of a station orig¬ 
inating programs available in the City of Saginaw to 
be considered, as the city is without a station. 

The record amply demonstrates that the witnesses 
were apprized of the elements of coverage as we shall 
show hereafter and naturally these witnesses would not 
be qualified to discuss interference problems which 
require technical knowledge. The Commission has 
taken the position in its brief that the record shows 
need for additional daytime service and in the same 
brief it also contends that the very witnesses upon 
which they rely to prove the need for additional day- 
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time service did not give any consideration to the ques¬ 
tion of existing services. If these witnesses, as tjie 
Commission contends, did not give consideration in 
their testimony to existing broadcast service in the 
sense of available programs for reception, then it is 
clear that this issue was never involved in the pro¬ 
ceedings and that there is no testimony whatever in the 
record to substantiate the Commission’s findings of a 
need for additional daytime programs. 

Because the record indisputably establishes that tjhe 
programs of various civic, educational, musical and 
dramatic organizations are held in the evenings and 
uniformly planned in advance so that they could be 
scheduled on the evenings when appellant would have 
available broadcasting time, the Commission says j in 
its brief that ‘ 4 it is equally fair to assume that some of 
these programs could be arranged so as to coincide with 
interveners’ daytime operation.” Against the uncon¬ 
tradicted proof the Commission here urges it ha^ a 
right to make an assumption in favor of interveners’ 
application, which is contrary to the evidence. We sub¬ 
mit that it was the duty of the interveners to carry 
their burden of proof to show’ that their daytime sched¬ 
ule could serve the needs of this community and that 
upon the failure of proof, the Commission is arbitrary 
and capricious in assuming facts not proven by the 
record. Especially is this true where the Commission, 
as in this instance, assumes facts directly contrary! to 
the undisputed record evidence. There is abundant nn- 
contradicted evidence in the record that the Ideal 
musical, dramatic and civic organizations could not use 
a station only affording daytime broadcast facilities 
(R. pp. 227, 274, 288 and 310). 
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The Commission’s brief (p. 34) further contends 
that the testimony of these twenty-four witnesses out 
of a community of 80,000 people “is hardly sufficient 
to require the Commission to conclude that the opera¬ 
tion of appellant’s station would be in the public in¬ 
terest, convenience and necessity, rather than that of 
the interveners, in the face of the other evidence al¬ 
ready herin discussed.” 

We submit that as they have brought forward no 
other evidence , this evidence stands uncontradicted, 
and the Commission is bound by it, and as there were 
80,000 people from whom the interveners had to draw 
to prove the desirability of their proposed schedule of 
operations, it was their duty to do so. 

The brief criticizes appellants for not excepting to 
the Examiner’s report, making findings as to the hours 
of operation proposed by the appellant, and asserts 
that the statement of hours in its decision was undoubt¬ 
edly copied verbatim from the Examiner’s report 
(Com’n’s Br. p. 37). The Examiner found that the 
“staggered hours upon which the applicant (appellant) 
proposes to operate would appear to preclude broad¬ 
casts on a regular basis from 10 A. M. to 2 P. M., from 
3 P. M. to 6:30 P. M. and from 7:30 P. M. to 10:30 
P. M.” (Italics ours.) This statement is true and 
examination of the Commission’s decision shows that 
the words “on a regular basis” were eliminated from 
the Commission’s findings which substantially changes 
the finding in that it shows that the Commission’s con¬ 
ception of the hours was such as to ignore the full day 
and evening schedule on Saturday and the full evening 
schedule on Thursday. 

The Commission contends that its error in not know¬ 
ing the hours of operation proposed by appellant was 
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I 

I 

not prejudicial and is therefore not such an error as 
would warrant a reversal. An examination of the ex¬ 
tract from the findings of fact quoted herein (pp. 12-13) 
shows that the question of hours of operation was one 
of the determining factors in the denial of appellant’s 
application! It needs no argument to demonstrate that 
such an error was prejudicial to the appellant. 

We concede that on the basis of conflicting evidence 
as to the desirability of the hours proposed by appellant 
and the hours proposed by interveners, the Commis¬ 
sion has the right to exercise its judicial discretion in 
determining what will best serve the public interest, 
convenience and necessity, but where, as we hgve 
shown, the evidence is uncontradicted and there id no 
evidence in support of the Commission’s determination, 
which is obviously contrary to this uncontradicted fevi- 
dence, it is apparent that the Commission’s finding is 
arbitrary and capricious and manifestly in disregard 
of the evidence, and the decision should be reverse^ as 
a matter of law. 

| 

2. Concerning the finding that appellant would not be 
able to comprehend a listening area wherein broad¬ 
cast service appears needed comparable in size to 
that which would be reached by interveners, j 

We reiterate the assertion made in our brief that 
there is not a scintilla of evidence to show that broad¬ 
cast service appears needed in the area beyond which 
the evidence shows appellant’s station would serve. 
The Commission’s decision makes no finding of fact 
as to what area either the appellant or the intervener 
would serve. The record shows by expert testimony 
that appellant’s station would serve an area with a 
good signal for 32 miles surrounding Saginaw (It. p. 
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97). This testimony is based upon actual field record¬ 
ings made by appellant’s expert engineers. Based upon 
the testimony of the Commission’s engineer which we 
have cited in our brief, the Commission in its brief 
asserts that interveners would have an interference 
free service area of 33 miles, but there would also be 
an area where this interference would not occur which 
would permit interveners to render an acceptable sig¬ 
nal for a radius of 50 miles, so in substance the Com¬ 
mission finds that 4 ‘broadcast service appears needed” 
in this area between 32 miles which would be served 
by appellant’s station and the area between 33 and 50 
miles that would be interference free which would be 
served by intervener’s station. There is no testimony 
in the record to support this finding. No witnesses 
were produced from this area by either party, and none 
of the witnesses on either side have indicated in their 
testimony a need of service in this area. 

But there is an abundance of testimony, as we shall 
show, that appellant’s coverage will meet the needs of 
the community and surrounding area. The Commis¬ 
sion’s brief attempts to lay a foundation for this find¬ 
ing by asserting that the record establishes that the 
retail trade area of Saginaw varies from 25 to 50 miles. 
This assertion of fact is made in the brief but not 
found as a fact in the Commission’s decision, and we 
shall show that it is manifestly contrary to the evi¬ 
dence. Assuming the retail trade area to be as the Com¬ 
mission asserts in its brief, it evades the real issue 
raised by the appellant in that the finding calls not 
for proof of what the retail trade area is, but for 
proof of the need for broadcasting services in this 
so-called retail trade area beyond which interveners 
can serve but appellants cannot . The commission 
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lias had ample opportunity to comb the record apd 
has not been able to produce one witness or one scin¬ 
tilla of evidence to show that broadcast service is nedd- 
ed in this area beyond appellant’s area, which it claims 
the interveners will serve. 

We submit that the burden of proof to establish t|ie 
need for service in this area rested upon the intervdn- 
ers and that they have utterly failed to carry it, in tl^at 
there is not a line of evidence to support it, and that 
the Commission arbitrarily and capriciously disre¬ 
garded the uncontradicted evidence in assuming from 
the unproven alleged fact that the trade area may ex¬ 
tend for 50 miles beyond Saginaw, that there is need 
for service in that area. A number of merchants and 
business men, both retail and wholesale, testified in 
behalf of appellant’s hours of operation and coverage 
and were asked on direct examination as to what con¬ 
stituted the retail trade area for the City of Saginaw, 
which laid them wide open for cross-examination as 
to the need for radio broadcasting service in the afea 
beyond which appellant would serve, and not a single 
witness has testified as to the need of service in the 
area which appellant proposes to serve. 

Furthermore, the trade area would constitute only 
one factor, and we submit that to disregard the 
evidence of the needs of the agricultural, civic, ed¬ 
ucational, entertainment, welfare, charitable and 
religious organizations in this community 4 n ^ 
their uncontradicted testimony that appellant’s 
station, because of the evening hours, wopld 
better serve the needs of the community and that the 
surrounding area which it would cover would satis¬ 
factorily meet their needs constitutes arbitrary and 
capricious action on the part of the Commission war- 
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ranting a reversal of its decision. In the face of this 

nncontradicted evidence and a failure of the intervener 

to carry its burden of proof, the mere finding of what 

the trade area is without a scintilla of evidence to show 

a need for radio broadcast service in the outer part of 

that area lavs no foundation for the Commission’s find- 
* 

ing that “broadcast service appears to be needed” in 
this outlying area. 

In view of the fact that the Commission considered 

the trade area as so immaterial that it did not even 

make a finding as to what the retail trade area was, 

and this assertion is now for the first time urged as a 

controlling factor, we will test this assertion that it 

varies from 25 to 50 miles bv the record and show’ con- 

* 

clusively that it is manifestly contrary to the evidence. 

In support of this assertion the Commission cites 
the testimony of the witness Carlisle (whose bias we 
have pointed out in our brief, in that he heads a group 
which rents theatre properties in Saginaw to the But¬ 
terfield Theatre interests, of winch Mr. Shields is a 
Director and Vice President, and of which Mr. Gross 
was a former employee, and further, he has been prom- 
ised a 10 per cent interest in interveners’ station) and 
of of the witness McDonald. 

Mr. Carlisle, the record show r s, is a retired business 
man and he testified that Saginaw retailers would 
serve a radius of probably 40 or 50 miles in different 
directions (R. p. 169) that is in the directions that 50 
miles does not go through another large town (R. p. 
171). Dr. McDonald is a leading dentist and he testi¬ 
fied that the outside area w’ould extend to the south to 
Owosso, to the west to Alma, perhaps running as far as 
Standish to the north, and perhaps going to Lapeer 
and Vassar in the east. The Commission has inserted 
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as facts in its brief certain mileage figures in McDon¬ 
ald ? s testimony narrated above, and assuming these 
mileage computations to be correct, they establish ijio 
more than that the outside limits at the greatest dis¬ 
tance given for any of these cities is 44 miles, and when 
this evidence is considered in connection with the state¬ 
ment of the witness Carlisle that the trade area ex¬ 
tends 50 miles in the direction where the mileage does 
not go through another large town , it shows that as 
Saginaw is surrounded by such towns on all sides at 
distances ranging between 32 miles for Owosso in the 
south to 44 miles for Lapeer in the north (in which 
latter city station WMPC operates, with which appel¬ 
lants proposed station proposes to share time, thus 
showing that for this area there will be adequate fa¬ 
cilities for local broadcasting purposes) therefore be¬ 
ing surrounded on all sides by cities having their own 
trade areas, there would be little, if any, territory 50 
miles distant where trade is drawn into Saginaw. 

Against this evidence of one biased witness and an¬ 
other, a professional man whom we respectfully sub¬ 
mit would draw patents from a greater area than 
a tradesman, we submit that the following testi¬ 
mony of leading business men in Saginaw estab¬ 
lishes indisputably the fact that the retail trade area 
varies from 15 to 35, instead of 25 to 50 miles, |as 
urged in the Commission’s brief. (Rorke, 15 to 20 
miles (R. p. 280); Schmelzer, 30 to 40 miles (R. 206); 
Weinberg, 25 to 35 miles (R. 230); Symons, 25 to |30 
miles (R. 195); Marxer, 20 to 30 miles (R. p. 201); 
Peterson, 30 to 35 miles (R. p. 340).) j 

Now, as to the real issue, viz., the need for service 
in this trade area, the uncontradicted testimony shows 
that not only will the appellant better serve the needs 


i 
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of the community and the area surrounding it because 
it provides evening broadcast service, but that the 
area which appellant will serve will not only meet the 
needs of retailers, but meet the needs of all of the in¬ 
terests of the community. We cite first the testimony 
of wholesalers and retailers and then the testimony of 
all of the other witnesses who testified as to the area 
which would meet the broadcast service needs of these 
interests. 

Mr. SymonS, wholesale grocer, testified to the sta¬ 
tion furnishing a satisfactory signal from 30 to 35 
miles would satisfactorily meet the needs of the com¬ 
munity for retail trade (R. p. 195). Mr. Smelzer, retail 
furniture dealer, and Mr. Peterson, dairyman, made 
the same statement (R. pp. 206, 340). Mr. Weinberg, 
retail merchant dealing in ladies’ wear, makes the 
same statement and adds that he would not be inter¬ 
ested in a station furnishing only daytime services as 
any advertising he would do would be at night (R. p. 
320). 

Mr. Levinsohn, president of an automobile retailing 
and covering 35 miles and furnishing an evening 
service would be an effective advertising medium, and 
that he preferred the evening service (R. 254). 

Mr. Dewey Hesse, jeweler, testified that a station 
covering 35 miles out of Saginaw and furnishing eve¬ 
ning service would better meet the needs of the com¬ 
munity than one reaching 50 miles in the daytime only 
(R. 274). 

The best qualified witness on this subject of area is 
undoubtedlv Mr. William A. Rorke, secretary of the 
Retail Merchants Credit Bureau and the Retail and 
Wholesale Divisions of the Saginaw Board of Com¬ 
merce. He testified that the territory surrounding 
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Saginaw from which the retail trade is mostly dra\fai 
to be within an area in miles from 15 to 20, fairly solid, 
and from 30 to 40 scattering, the average about 35; 
that the bulk of retail trade comes within a radius of* 
35 miles, and that a station covering from 30 to 35 miles 
would reach the bulk of territory the trade comes from 
(R. pp. 280, 281). | 

We have cited heretofore the uncontradicted tesjti- 
monv of Mr. Haensel which shows that to render 
service to the agricultural area surrounding Saginhw 
a station would have to cover an area of 25 miles (]j)p. 
23-24). 


The record further shows by the testimony of W[il- 
liam F. Jaimke, secretary and manager of the Saginhw 
Fair and the Michigan Farm Products Show and a m^n 
familiar with the activities of the 4-H organizations in 
Saginaw and the Saginaw County Agricultural Society, 
that a station covering from 30 to 35 miles in the terri¬ 
tory surrounding Saginaw would satisfactorily m$et 
the needs of the agricultural interests in this coln- 
munity (R. p. 256). And further, that the Saginaw 
Agricultural Society would be more interested in the 
evening service proposed by appellant than in the 
daytime service, even though the daytime service might 
cover a greater mileage. Mr. Jahnke, with full knowl¬ 
edge of appellant’s hours, as his testimony shows, testi¬ 
fied as follow’s: 


“A. The Saginaw Agricultural Society would be 
more interested in an evening service, on account 
of the programs put on during that time. 

Q. TF ouid your answer be the same even though 
the station might cover an area of fifteen (fifty 
as compared with a station on staggering hours 
that might cover an area of thirty to thirty-five? 
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A. I prefer the staggered hours including the 
evening hours. 

Q. You think the evening hours would he more 
valuablef 

A. It would he more valuable for the Saginaw 
County Agricultural Society. The farmer pri¬ 
marily is interested in it.” (R. p. 257.) 

The uncontradicted and indisputable evidence fur¬ 
ther shows that the appellant’s service area would, 
in addition to meeting the needs of retailers and 
farmers, satisfactorily meet the needs of the educa¬ 
tional (5 mi., R. 326), civic (33 to 35 mi., R. 224, R. 288), 
medical (30 to 35 mi., R. 330), musical (30 mi., R. 239, 
317, 337), welfare (15 mi., R. 262, fraternal (30 to 35 
mi., R. 268, 298, 309, 313), and religious (30 to 35 mi., 
R. 306, 347) interests of the community. 

In view of the foregoing we respectfully submit that 
the finding by the Commission that the appellant would 
not be able to 4 4 comprehend a listening area wherein 
broadcast service appears needed” is arbitrary and 
capricious, without a scintilla of evidence to support 
it, and manifestly in disregard of the uncontradicted 
evidence. 

3. As to the preference of non-residents and strangers 

to the Community’s activities over local applicant. 

We do not assert, as the Commission would make it 
appear from its brief, that the standard of public in¬ 
terest, convenience and necessity, requires that the 
Commission must prefer local applicants in every case, 
but we do maintain that the Commission must make its 
decision on the record evidence, and where that evi¬ 
dence indisputably shows, other things being equal, 
that the local applicants because of their high standing 
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in the community and their acquaintance with its lead¬ 
ers and their knowledge of the business and civic l}fe 
of the community, is such as to enable them to better 
serve the public interest, convenience and necessity 
than non-residents who have no standing in the com- 
munity and who are without this knowledge or 
acquaintanceship, the Commission must, in order to 
comply with the standard of public interest, con¬ 
venience and necessity, grant the application to tjie 


applicant shown to be best qualified to serve the com¬ 
munity. The Commission has found that both appli¬ 
cants are legally, technically and financially qualified 
(R. p. 415) and its brief asserts in behalf of this finding 
as to interveners that partner Shields possesses contact 
and knowledge of the community of Saginaw because of 
“ extensive business interests in Saginaw owned ^>y 
partner Shields (R. p. 102, 103).” (Com’ns R. p. 63.) 

We submit that there is not a scintilla of evidence!to 
support this assertion. The record citations given by 
the Commission (R. p. 102) show nothing in support of 
this statement of ownership of any business in Saginaw 
by partner Shields. On page 103 of the record, Ltr. 
Shields testified: 


“I used to be interested in a factory there five or 
six years ago * * (Italics ours.) 


We submit that “interest” in a factory five or feix 
years ago does not justify the assertion of interests 
owned in Saginaw. 

The record shows further with reference to partner 
Shields that he is the Vice-President and Director of 
the Butterfield Theatres, Inc., which operates several 
theatres in the community of Saginaw, and the ofily 
contact he has with these theatres is to read the ai^di- 
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tor’s returns of the weekly receipts and attendance re¬ 
ports therefrom. On cross-examination he did not even 
know whether the theatres furnished vaudeville pro¬ 
grams or not (R. p. 108). Partner Shields, the record 
further shows, owns 1090 shares (R. p. 107) out of 
150,000 shares outstanding of the stock of Butterfield 
Theatres, Inc. (R. p. 108). 

The Commission asserts that partner Shields owns 
extensive business interests in Saginaw on a rec¬ 
ord which fails to show ownership of anything other 
than 1090 shares out of 150,000 shares outstanding, in 
a corporation operating theatres in Saginaw. Surely, 
the Commission does not contend that the ownership of 
a relatively few shares of stock in a large corporation 
is any ownership of the business of that corporation, 
and it serves no purpose for the Commission to have 
the record before it when its conclusions on the evi¬ 
dence of record show such palpable error both of fact 
and of law. We submit that this error and misinterpre- 
tion of fact, together with the other errors which we 
have called to the attention of this Honorable Court, 
establishes beyond question the fact that in acting on 
the applications at Bar, the Commission ignored the in¬ 
disputable record evidence. 

What possible weight can the Court give to the 
Commission’s plea made throughout its brief that this 
Honorable Court ignore the manifest errors of 
material facts prejudicial to the appellant made 
in the Commission’s findings of fact on the 
ground that the Commission could not in fact 
have been in error as to these facts because, as 
to the Examiner’s report (Brief p. 56) it had before 
it “the actual report,” and as to the indisputable er¬ 
rors as to appellant’s hours of operation and hours of 
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field recordings, that it did not in fact render this de¬ 
cision under a misapprehension because “the Commis¬ 
sion had before it the entire record” (Brief page 45). 
What answer is it to say that it had the record befbre 
it when it repeatedly makes such utterly unfounded as¬ 
sertions on the basis of that record! j 

The Commission’s brief seeks to qualify partner 
Gross with a knowledge of the community of Saginjaw 
because he testified that he made numerous visits to 
and had an acquaintanceship with the Saginaw comrtiu- 
nity. His testimony shows, however, that his visitd to 
Saginaw were made ‘‘quite a while ago” and that he 
made those visits to Saginaw as manager of different 
road attractions which were brought to the Butterfield 
Theatres, which we submit is not such an activity 
as would give him an acquaintanceship with the busi¬ 
ness and civic life of that community nor give the lead¬ 
ers in those activities an acquaintanceship with him 
(R. p. 158). ! 

A great deal of stress is laid by the Commission’s 
brief on the alleged formation by partner Gross of a 
committee composed of seven prominent residents of 
Saginaw who will counsel and advise intervener’s Sta¬ 
tion in the matter of public welfare and to be knowh as 
an Advisory Committee (Brief p. 63). This Advisory 
Committee is set out in full on page 20 of the Commis¬ 
sion’s brief. The brief itself is somewhat doubtful 
about the proof on the formation of this Advisory Com¬ 
mittee, for it states that “intervener had formed or 
caused to be formed” this Committee (Brief p. ^0). 
The fact is that the formation of this Committee rests 
entirely upon the self-serving statements of partner 
Gross. Not a single member of this Committee ap¬ 
peared and testified as to his acceptance of membership 
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on this Committee or their knowledge of their duties 
and functions. However, the testimony does show that 
in the last analysis the licensees, namely, the inter¬ 
veners, and not the Advisory Committee, will make all 
final decisions of policy with reference to the manage¬ 
ment of interveners’ station, and there is no declara¬ 
tion in interveners’ application or elsewhere that gives 
any assurance to the Commission or the people of Sagi¬ 
naw that the wishes of this Committee will in any 
way be carried out in the operation of interveners’ pro¬ 
posed station. Notwithstanding the fact that the Com¬ 
mission’s brief by repeated references to this Commit¬ 
tee attempts to make it the foundation upon which it 
rests the ability of the interveners to serve the local 
interests of this community, the Commission not only 
did not find that such an advisory committee had been 
formed in its findings of fact, but went further in indi¬ 
cating the failure of proof and immateriality of the 
formation of this committee by striking out the finding 
that this advisory committee had been formed from its 
Examiner J s report . 

We respectfully submit that the failure of the Com¬ 
mission to find as a fact that such an advisory com¬ 
mittee had been formed is manifestly unfair, because it 
prevented the appellant from including an appeal from 
this finding as an additional ground for reversal of the 
Commission ( Missouri Broadcasting Corp. v. Federal 
Communications Commission , decided by this Honor- 
able Court December 6, 1937), and furthermore, the 
failure of the Commission to find such essential facts 
prevents an aggrieved party in the event new evidence 
with reference to such facts is discovered with due 
diligence after the hearing, from moving for a re- 
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hearing on that ground when such facts are nc^t set 
forth in the Commission’s decision. 

The record does show that one of the members of 
this alleged advisory committee, Rev. William CJ Pel- 
lowe, testified as a witness for appellant and in favor 
of the schedule of hours and the adequacy of the pro¬ 
posed coverage of appellant’s station. 

In the circumstances, this alleged advisory coihmit- 
tee having been found as a fact by the Examiner and 
stricken out as a fact by the Commission, w^e respect¬ 
fully submit that no consideration whatsoever should 
be given to this factor in determining the proceedings 
at Bar. If the Commission has determined thajt the 
evidence of this advisory committee has fallen of its 
own weakness, it is manifestly unfair to have itj now 
brought forward in its brief, as the main factor iupon 
which it qualifies interveners to operate in the public 
interest. 

The Commission also urges, based on the 
self-serving declaration of the testimony of partner 
Gross, that there is a similarity between Lansing and 
Saginaw, and that because of that similarity Inter¬ 
veners are qualified to operate the Saginaw station in 
the public interest and to meet its necessities. How¬ 
ever, it is a matter of common knowledge that Lansing 
is the capital of the State of Michigan and a large part 
of its activities are devoted to governmental matters, 
whereas, Saginaw is a manufacturing town. Ak the 
record fails to show that Mr. Gross has any knowledge 
of Saginaw’s civic and business interests other th^n as 
a manager of a troupe of vaudeville actors, we submit 
that his testimony as to the similarity of the two com¬ 
munities is of no probative value. 
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As to economic support of the proposed stations, the 
record shows, as we assert in our brief, that the inter¬ 
veners do not have a single tentative contract from a 
prospective advertiser in the City of Saginaw or the 
area surrounding it. The Commission asserts, how¬ 
ever, that partner Gross has obtained “tentative com¬ 
mitments” from several advertisers in Saginaw who 
also had retail outlets in Lansing (Brief p. 23). The 
record shows (pp. 124-125) in support of this state¬ 
ment that partner Gross stated he has discussed ad¬ 
vertising contracts with three retailers only, who op¬ 
erate such chain stores, Daniels the jeweler, the Style 
Shop, and the Gray Shop, and fails to disclose that he 
has any commitments from any of them. In fact, we 
again assert that the record fails to disclose that the in¬ 
terveners have a single tentative contract or commit¬ 
ment upon which the Commission could base any an¬ 
ticipation that the monthly income expected to be de¬ 
rived from the operation of the interveners’ station 
would approximate $5,500 per month. The only tan¬ 
gible evidence of commercial support of interveners’ 
station in the record is the statement of Mr. Shields, 
his partner, that the Butterfield Theatre interests 
would use interveners’ station for advertising pur¬ 
poses. 


4. As to interference. 

Finding the record destitute of evidence in support 
of the determinations upon which the Commission 
selected the interveners’ station over appellant’s, the 
Commission in its brief now represents to this Honor¬ 
able Court that the Commission’s decision makes a find¬ 
ing with respect to the interference expected to fol¬ 
low from operation of a station as proposed by appel- 
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lant (p. 51), and that the Commission has found “that 
appellant’s proposed station would cause objectionable 
interference to two existing stations and would receive 
undue limitation on its own service area” (p. 60). We 
asserted in our brief (p. 29), and in order that tl|is 
Court may not be misled by these statements, we reit¬ 
erate here that the Comynission made no such findings. 
That part of the Commission’s decision which relates 
to interference will be found on Page 412 of the Rec¬ 
ord, and an examination of it will show that wherea^ it 
attempts to narrate the testimony of appellant’s ex¬ 
pert engineering witness and the Commission’s witness, 
it makes no finding of objectionable interference or 
undue limitation, as represented by the Commission 
in its brief. Not only is the Commission’s brief in 
error in representing that the Commission has made 
a finding that the operation of appellant’s station 
would cause objectionable interference, but it injects 
into its brief numerous assertions of alleged facts 
which are not in the record at all. We refer to the 
sentence beginning at the bottom of Page 47 and end¬ 
ing at the top of Page 48; to the third paragraph;on 
Page 48 dealing with the factors of attenuation, eke., 
and to the sentence beginning with the word “ 
at the bottom of Page 48 and ending at the top of 
49 as to the alleged basis of the Commission’s engineer¬ 
ing testimony. 

We have pointed out heretofore that the findings 
show that the choice which the Commission made of 
interveners’ application in lieu of appellant’s applica¬ 
tion was made on the basis of the erroneous findings 
that interveners’ operating schedule and alleged wider 
coverage area would better serve the needs of Sagihaw 
and the surrounding territory, and we submit further 
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that said selection was not onlv not made on the basis 

* 

of interference, but that the Commission made no find¬ 
ing that the operation of appellant’s station would 
cause objectionable interference or receive such from 
any existing station. The record indisputably shows 
that the onlv two stations within the Commission’s 
recommended mileage separations on the frequency 
involved in appellant’s application are WFAM, South 
Bend, Indiana, and CKNX, Wingham, Ontario. The 
recommended mileage separations are 100 miles during 
the daytime and 185 miles at night. According to the 
records of the Commission, WFAM, South Bend, In¬ 
diana, operates entirely on daytime hours, except on 
Sundays, when it operates to 8 P. M. (Examiner’s re¬ 
port R. 396), and therefore during the daytime appel¬ 
lant’s station would be 71 miles beyond the Commis¬ 
sion’s arbitrary mileage separation, and during the 
evening 14 miles within the recommended mileage 
separation. As to CKNX of Wingham, Ontario, the 
record indisputably shows that Station WMPC at 
Lapeer has been operating for several years on the 
same frequency, using a similar antenna as is proposed 
by appellant (R. p. 85) without causing to or receiving 
from Station CKNX any objectionable interference. 
Furthermore, actual field recordings made by appel¬ 
lant’s expert engineer, R. D. Martin, for a period of 
17 hours on 9 nights, and introduced in evidence, indis¬ 
putably show that there would be no interference to 
either of these stations nor would there be any objec¬ 
tionable interference from either of these stations. 
These field recordings are uncontradicted, and the 
Commission so found (R. p. 412), although they errone¬ 
ously found that said recordings covered a period of 
only 8 hours on 3 nights. 
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As to interveners, the record indisputably shows that 
they proposed to operate 44 miles under the Copi- 
mission’s recommended mileage separations on the f re- 
quency involved and that there would be objectionable 
interference, and interveners have not introduced a 
scintilla of evidence to show that they will not cause or 
receive objectionable interference to existing stations 
operating on the same frequency. 

We respectfully submit that the Commission in fail¬ 
ing to find objectionable interference as to the inter¬ 
veners who have introduced no engineering testimony 
when thev are 44 miles under the recommended mileage 
separation, and the record indisputably shows that \yill 
cause interference to and receive interference frbm 
Station WWJ, Detroit, and failing to definitely fihd 
that there would be no objectionable interference as to 
the appellants who have offered uncontradicted Re¬ 
cordings proving that there will be no conflicting in¬ 
terference in the operation of its proposed station, was 
arbitrary and capricious, and its failure to act and so 
find was manifestly in disregard of the evidence. 

In explanation of this arbitrary and capricious Ac¬ 
tion, the Commission’s brief makes the following state¬ 
ment, not to be found in the record , impeaching its own 
recommended mileage separations: 

I 

“The percentage of departure from the recom¬ 
mended separations is not necessarily proportion¬ 
ate to, or indicative of, the amount of interference 
expected to follow. The factors of attenuation in 
the intervening territory, the attenuation charac¬ 
teristics of the frequency involved, the efficiency 
of the transmitting equipment, the selective char¬ 
acteristics of radio receiving sets, the features! of 
skvwave transmission, are all considered in arriv¬ 
ing at a prediction of interference.” 


I 

! 
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We submit that the record fails to show, with the 
exception of the estimated efficiency of interveners’ 
proposed transmitting equipment, that the Commis¬ 
sion had before it a single one of the factors referred 
to in this statement as to interveners’ station, as no 
tests were made either by the Commission or inde- 
pendent expert engineers, so far as the record shows, 
to determine these factors on the frequency proposed 
to be used by the interveners . 

As to appellant, however, engineer’s tests on the 

1190, 1200 and 1210 kilocycle frequencies showed by 

actual tests the factors of attenuation and skvwave in 

* 

the territory involved and on the frequency applied for 
by appellants. 

The Commission’s brief persists in ignoring the re¬ 
cordings made on the side channel frequencies of 1190 
and 1210 and would lead this Court to believe that these 
recordings have no probative value in determining 
non-interference on the 1200 kilocycle frequency. But 
in doing so it ignores the uncontradicted expert evi¬ 
dence of appellant’s expert engineer as to the necessity 
of these recordings, according to good engineering 
practice, in order to determine the question of inter¬ 
ference on the 1200 kilocvcle channel. 

* 

Mr. Martin’s uncontradicted testimony is as follows: 

{ ‘It was necessary to obtain the folloiving infor¬ 
mation, (1) the nighttime field intensity recordings 
in Saginaw, Michigan, on the frequencies of 1190, 
1200 and 1210 kilocycles; (2) determination of the 
attenuation on 1200 kilocycles on radials extending 
from Lapeer through Saginaw and Flint; (4) 
nighttime field intensity recordings on 1200 kilo¬ 
cycles in or near South Bend, Indiana, after Sta¬ 
tion WFAM South Bend had signed off. The first 
measurements in Saginaw were thought necessary 
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to see whether there was interference or an inter¬ 
fering signal from Stations now operating on tfie 
1200 kilocycle frequenecy and on the adjoining 
channels of 1190 and 1210 kilocycles” (B. p. 84). 
(Italics ours.) 

Appellant’s expert engineer testified further tliat 
these recordings, taken together, were ample to make 
an accurate test (B. p. 99) and fully support his con¬ 
clusions that appellant’s station would not give inter¬ 
ference to nor receive interference from any existing 
station (B. p. 92). Furthermore, that the Commission 
requires proof and investigation of such side chaniel 
frequencies cannot be questioned in view of the fict 
that the ratios of desired and undesired signals set 
forth in table 6, Page 20 of the Seventh Annual Bepbrt 
of the Federal Badio Commission shows that their 
standards require a ratio of four to one for operation 
on the same frequency (synchronous) and five to one 
for 10 kilocycles difference in frequency. In other 
words, to meet with he Commission’s standards as set 
forth in said report, the signal that would be furnished 
on the same frequency must be shown to be four times 
stronger than any interfering signal received thereon 
and must be five times stronger than a signal received 
on an adjacent channel. 

The Commission’s brief asserts that in the final 
analysis, both engineers arrived at their conclusions by 
applying the same theoretical propositions to certain 
information. That this statement is in error is obvious 
from the record, in that appellant’s engineers had defi¬ 
nite information, ascertained from field measurements, 
which would show the attenuation of the intervening 

territorv and the attenuation characteristics of the 
* 

frequency involved, and the features of skywave tr^ns- 
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mission as applied to the particular frequency for which 
appellant has made application, whereas the Commis¬ 
sion’s engineer had no such definite information with 
reference to the frequency for which interveners 
applied, and if, as the Commission contends in its brief 
(p. 49), without a scintilla of record evidence to sup¬ 
port it, the testimony of the Commission’s engineer was 
based on actual information obtained from thousands 
of tests, surveys, etc., in the Commission’s files , we sub¬ 
mit that his testimony should be ignored entirely until 
these tests and surveys are introduced in the record 
and appellant has had an opportunity to cross-examine 
the Commission’s engineer on such records and sur- 
vevs, and further, to test their admissibilitv in this 
proceeding. 

The Commission’s brief asserts (p. 49) that there is 

absolutelv no evidence in the record to sustain the 
«/ 

statement that “WMPC has been operating on the 1200 
kilocycle channel with the same power as proposed by 
appellant’s station simultaneously wfith CKNX with¬ 
out causing any objectionable interference to or receiv¬ 
ing interference from said station,” which fact we as¬ 
sert even were there no field recordings proves be¬ 
yond peradventure of a doubt that appellant’s 
station would not cause conflicting interfer¬ 
ence, because WMPC is located 22 miles nearer the 
Wingham Station than is appellant’s proposed station. 
The record shows that at the hearing on these pro¬ 
ceedings the Examiner was requested to take judicial 
notice of any complaints of any interference from 
WMPC to CKNX (R. p. 186), and thereafter the Exam¬ 
iner made his report in which he failed to find that any 
such interference complaints had been received by the 
Commission. In view of the fact that the Commission 
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has admittedly resorted to intra-mural information in 
its files in order to sustain its engineering testimony 
with reference to interveners’ application, can there be 
any doubt that, after having been requested to t^ke 
judicial notice of any of such complaints received by 
the Commission, they would have failed to so find bdth 
in the Examiner’s report and in the Commission’s de¬ 
cision? As no interference has been shown between 
Station WMPC, operating on the same power and fre- 
quency as is proposed by appellant and 22 miles neater 
CKNX than would be appellant’s station, the assertion 
in the Commission’s brief that appellant’s proposed 
station would at least constitute an additional source 
of interference, borders on the ridiculous. 

The Commission now urges in its brief (p. 43) that its 
statement in the finding of facts that the measurements 
made by appellant’s engineer did not cover a sufficient 
time to serve as a satisfactory basis refers to all of ihe 
measurements taken rather than to the measurements 
taken on the 1200 kilocycle frequency only. 

It is axiomatic in the law that in the interpretation 
of a written document it is to be construed most strictly 
against the party who drafted or drew the instrument. 
Here, the Commission attempts to construe language 
that is perfectly clear in a manner which will excise 
its error in finding that the appellant’s engineering 
witness presented field intensity measurements for ohly 
8 hours and 3 nights, whereas, these engineering rec¬ 
ords indisputably show that they covered a period of 
17 hours on 9 nights. An examination of this language 
shows that the Commission’s interpretation is clearly 
in error, and therefore the record stands with an erro¬ 
neous finding by the Commission that appellant only 
presented 8 hours of field recordings distributed oyer 


! 
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3 nights, which the Commission held not sufficient, 
whereas, the uncontradicted evidence is that these rec¬ 
ords covered 19 hours field recordings over a period of 
17 hours on 9 nights, all of which recordings, by the un¬ 
contradicted testimony, were necessary in order to de¬ 
termine interference problems on the 1200 kilocycle 
frequency. Even if the Commission referred only to 
the recordings taken on the 1200 kilocycle frequency, 
they admit in their biref that they are in error as to 
the period covered by these recordings, in that these 
recordings covered a period of five nights instead of 
three, as found by the Commission (Com’n’s Br. p. 43), 
and therefore their holding of insufficiency of the 
period covered remains pointless. 

We respectfully submit that the appellant’s expert 
engineering testimony and the uncontradicted field 
recordings indisputably show that the operation of 
appellant’s proposed station would cause no objection¬ 
able interference to any existing station, nor would it 
receive any such interference, and that the Commission 
erred in failing to make a finding of fact on interfer¬ 
ence and in failing to find that appellant’s station could 
be operated without causing conflicting interference. 

Furthermore, the uncontradicted testimony of the 
Commission’s engineer shows that the operation of in¬ 
terveners’ station would cause objectionable interfer¬ 
ence to Station WWJ, Detroit, Michigan, which oper¬ 
ates on the frequency which interveners propose to use 
and is located 44 miles within the Commission’s recom¬ 
mended mileage separations, which station the record 
further shows now gives good service to the residents 
of Saginaw and vicinity. We further submit that the 
Commission was arbitrary and capricious in disregard¬ 
ing its mileage separation requirements in favor of 
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interveners’ application without any evidence to show 
no interference and in holding appellant’s field re¬ 
cordings (erroneously found by the Commission to 
cover only 8 hours over a period of 3 nights) as in¬ 
sufficient to show no interference. How can the Com¬ 
mission justify its action in not requiring any field re¬ 
cordings as to interveners and holding appellants re¬ 
cordings insufficient even if they only covered the pe¬ 
riod erroneously found by the Commission? If none 
were sufficient for interveners in the circumstaiices 
involved herein, none should be sufficient for appellant. 

5. Concerning talent in Saginaw. ! 

The Commission’s brief in answer to our charge that 
the record fails to show that local talent would be avail¬ 
able and used bv the interveners in connection with 
their program service asserts in justification for! its 
disregard of the uncontradicted evidence which shows 
that practically all of the local talent in the fraterhal, 
civic, religious and amateur musical and theatrical or¬ 
ganizations in Saginaw is employed during the day and 
would not be available at night, that the testimony of 
the officers and persons in charge of these local talent 
programs is incompetent and the only witness qualified 
to speak is the president of the local musicians union 
who testified that the union had sufficient members to 
handle daytime broadcasts nicely. This statement from 
the record (R. p. 339) obviously refers to the fact that 
the union has professional musicians available to 
handle any needs of any broadcast station during the 
daytime and has nothing to do wfith the ability pf a 
daytime station to serve the needs of local organiza¬ 
tions in Saginaw with an outlet for their programs of 
entertainment and education to be provided by talented 
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members thereof, and even as to the availability of the 
union musicians of Saginaw, the record shows that over 
half of them ai*e employed in the daytime in factories 
and stores. Mr. Rushlow, the President of the union, 
testified: 

“Q. How many of the Union musicians are em¬ 
ployed in the dav time ! 

A. It would have to be a guess. I would say 
over half. 

Q. They are employed in the day time? 

A. In the day time. 

Q. Employed in orchestral duties or what capac¬ 
ity? 

A. Xo, those I speak of would be employed in 
factories and stores’’ (R. p. 339). 

Mr. Rushlow further testified that he believed that 
the staggered program ivould be better by far than one 
with the daytime hours only (R. p. 338). The Commis¬ 
sion’s brief asserts, notwithstanding this evidence, that 
the record shows that ample talent would be available 

to the intervener in the davtime. It bases this asser- 

* 

tion on the self-serving declarations of the witness 
Gross that he plans to hire a studio band composed of 
residents of Saginaw which proves nothing in answer 
to our charge that talent in the local civic and other 
organizations would not be and could not be made 
available for broadcast programs over the interveners’ 
proposed station. The mere fact that intervener has 
a list of local talent as cited in the Commission’s brief 
is no proof that the talent is available to interveners’ 
station. Against this speculative use of local talent 
and the promises made by intervener Gross in his testi¬ 
mony that he would cooperate with local organizations, 
the record shows that the appellant has personally con- 
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tacted over twenty-two local organizations in Saginaw, 
tlie membership and activities of which he is personally 
acquainted with, who have indicated a willingness to 
participate in broadcasting subjects of local interest 
over the appellant’s proposed station (R. p. 411). 

i 

i 

6. Concerning the Examiner’s recommendation. 

i 

The Commission seeks to belittle the fact that in its 
decision it finds that the Examiner in its report rec¬ 
ommended a denial of appellant’s application and 
points out that the Commission and not the Examiner 
have the responsibility of determining whether or pot 
an application should be granted or denied. We do not 
contend that the Commission is bound to follow the Ex¬ 
aminer’s recommendation but we do contend that it is 

i 

prejudicial error for the Commission to base its deci¬ 
sion 44 upon consideration of * * * the Examiner’s 
report” understanding said report to contain a recom¬ 
mendation against appellant’s application, when a!s a 
matter of fact the Examiner recommended that $aid 
application be granted and the application of the inter¬ 
veners be denied. That the Examiner’s recommenda¬ 
tion is given weight by the Commission is shown by the 
fact that the Commission in its findings of fact makes 
the Examiner’s recommendation a basis upon which it 
rendered its decision and recites (erroneously) the Ex¬ 
aminer’s recommendation. In the circumstances,’ we 
reiterate, and there is nothing in the Commission’s 
brief to the contrary, that this is prejudicial error and 
ground for reversal of the Commission’s decision.! 
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7. The Interveners' brief. 

We submit that the foregoing answers any material 
contentions set forth in interveners' brief with the ex¬ 
ception of the argument made in interveners' brief that 
interveners are better qualified to operate a station 
than is appellant. In view of the fact, however, that 
the Commission found in its decision that both appli¬ 
cants were legally, technically and financially qualified, 
and as interveners have taken no appeal from said 
finding as it relates to appellants, we do not consider 
that appellant's qualifications are in issue in this ap¬ 
peal. Interveners also argued (Brief p. 32) that ap¬ 
pellant would only be able to operate “ during the 
least desirable hours” and that interveners would be 
able to operate during “the most desirable periods” 
(Brief pp. 32, 33 and 34). What few record citations 
are given in support of this argument are clearly in¬ 
competent to furnish a foundation for such a conclu¬ 
sion, and as these conclusions of interveners' coun¬ 
sel are not supported by any evidence in the record 
and are in direct conflict with the indisputable and un¬ 
contradicted evidence, we do not feel that any further 
reply is necessary. 

III. 

As to the power of the Court to grant relief requested 

by appellant. 

Intervener quotes on page 71 of its brief from a 
portion of the language used in appellant's prayer for 
relief and contends that under the Federal Communica¬ 
tions Act this Court does not have the power to grant 
the relief prayed for. However, in the first paragraph 
of our conclusion we submit a prayer for judgment re- 
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versing the Commission’s decision and remanding the 
case to the Commission with instructions to grant the 
application of appellant and deny the application of 
interveners. 

Section 402 (e) of the Federal Communications Act 
provides that this Honorable Court shall have power |to 
enter a judgment confirming or reversing the decision 
of the Commission, and in event the Court shall render 
a decision and enter an order reversing the decision of 
the Commission, it shall remand the case to the Com¬ 
mission to carry out the judgment of the Court, and tve 
respectfully submit that this Honorable Court Has 
ample power to grant the relief prayed for by the ap¬ 
pellant. 

Respectfully submitted, 

j 

Herbert M. Bingham, 
Guilford Jameson, 

Attorneys for Saginaw Broadcasting Company. 
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